
Case: 11-2303 Document:003110559563 Page:3 DateFiled:06110/2011

UNITED STATES COURT OF APPEALS
FOR TIllRD CIRCUIT /Oei!S -

CASE No. U-2303

APPEAL TO ORDER BY JUDGE FREDA L. WOLFSON
DISIvllSSING PETITIONER CLAIM

3: 1O-CV -04814-GEB-DEA

Nicholas E. Purpura
1802 Rue De La Port
Wall, NJ 07719
732-449-0856
718-987-7295

Donald R Laster Jr
25 Heidl Ave
West Long Branch. NJ 07764
732-263-9235
732-539-5658

To United States Court of Appeal
Third District
21400 United States Court House
601 Market Street
Philadelphia. PA 19106-1790

CC Ethan P. Davis
United States Department of Justice
Civil Division
Federal Programs Branch
20 Massachuetts Ave. NW
Washington" D.C. 20001

A-515



Case: 11-2303 Document 003110559563 Page: 4 Date Filed: 06/10/2011

TABLE OF CONTENTS

PRELIMlNARY 1

Constitutional & Statutory

STATEMENT OF FACT 2

COUNTER ARGUMENT
A. STANDING:) 3

CUuification 5
Standard of Review 8

Point III DISCUSSION OF 8TANDING: 9

INCONTROVERTIBLE PROOF OF STANDlNG 12

(B). OTHER CHALLENGES TO ACA: 14
(C). THE PRESENT MATTER: 17

VIOLATIONS IGNORED BY THE DISTRICT COURT 17

Count 1 (Violation of Origination Clause Article 1.Section 7. Paragraph 1) 17

Count 2 (Violation of Commerce Clause Article I, Section 8, Paragraph 3) 18

Count 3 (Violation of Article 1. Section 8, Paragraphs 12, 14. 15 and 16) 19

Count 4 (Violation Capitation Tax Article I, Section 9, Paragraph 4) 19

Counts 5* (Violation of Article I, Section 9, Paragraphs 3, 5 and 6) 20

Counts 6* (Violation of Article 2, Section 1.Paragraph 5) 21

Counts 7* (Violation of Amendment 16) 22

*(Violation of Rules 8(b) & (d) Defendants Automatic Forfeiture) 20 - 23

Count 8 (Violation of Amendment 4 & HIPAA) 23

Count 9 (Violation of Amendments 5 and 13) 24

Count 10 (Violation of Amendment 14) 26

i Case No. 11-2303

A-516



Case: 11-2303 Document: 003110559563 Page: 5 Date Filed: 06/10/2011

Count 11 (Violation of Amendment 1)

Count 12* (Violation Amendments 5 and 14)

Count 13* (Violation Amendment 14)

Count 14* (Violation of Article 6, Paragraph 3)

*(Violation of Rules 8(b)& (d) Defendants Automatic Forfeiture)

Count 15 (Violation of Amendment 10)

28

30

32

33

CONCLUSION

RELIEF

34

36

38

]] Case No. 11-2303

A-517



Case: 11-2303 Document: 003110559563 Page: 6 Date Filed: 06/10/2011

TABLEOF AU11IORITIES

Cases: Pages

Abington School District v.Schempp, 374203305(1963) 28

Akron, c.r.e». Co. v, UD.S. 184,43S. Ct. 270,67 L.Ed.605 7

Anderson v. Creighton. 483U.S. 635,646,n.6(1987) 24

Armstrong v. Manzo, 380U.S. 545,552(1965) 7

Baldwin v.Hale, 68U.S. (1Wall.)223.233 (1863) 7

Babbittv. United Farm Workers Nat'l Uniolh 442U.S. 289,298.99 S. Ct.
2301,60 L.Ed.2d 895(1979)Babbitt, supra 442U.S. at 298 .11

pelt v. Hood. 327u.s, 678.66S. Ct. 77390 LEd. 939 4, 14

Boston Y.MR.R. v. U.S.D.C. Mass, 208F. Supp. 661,669 7

Cary v. Piphus. 435U.S. 259 25

Cestonaro v. United States. 211F.3d749,752.(3d.Crr.2000)
(Mortensen, 549F.2d at 891) 8

Cohens v. Virginia .•19U.S. 264(1821) 5

Corp v. United states EPA. 857 7

CuccinelJi v. Sebelius,. 702F.Supp. 2d 598,602-07(E.D.Va.201O) 12, 17,35

JJ.eanTarry Corp. y. Fri,dlander. 650F. Supp. 1544,AfT'd. 826F.2d210 27

Droz v. Comm. IRS., case 48 F3d 1120(9th Cir.) 29

Engle v Vitale. 370U.S. 421(19620 28

Farrell v. Pike .•342F.Supp.2d 433,440-41(M.D.N.C.2004) 20.34

figstv. Cohen. 88S.Ct.at 1954,392u.s. at 102 36

Flu-Cured Tobacco Co-op Stabilization. F.Supp 2137.1145, 7

iii Case No. 11-2303

A-5I8



Case: 11-2303 Document:003110559563 Page:7 DateFiled: 06/10/2011

Gracedale Sports & Entertainment Inc. v. Ticket Inlet. LLe, 199WL 618991(1999) 20,34

Grijkn v. Breckenridge, 1971. S. Ct. 88, 29 L.Ed2d 338; Note, Scope of section
Griffon 1985(3) v. Breckenridge 1977.45 Geo. Wash. L.Rev.239 2

Grannis v. Ordean, 234 U.S. 385, 394, 7

Harris v. MeRea, 100 S. Ct. 2671, 488 U.S. 297, 65 L.Ed.2d 784 rehearing 101 S. Ct,
39,448 U.S. 917 L"Ed.2d 1180. 32

Hughs v. Rowe, 449 U.S. 5 10, 101 KCt. 173,66 LEd 2d 163 (1980) 36

Hunterv. Bryant, 502 U.S. (1991) 24

Lance v. Cottman. 10

Lockwood v. Wol(Corp. 629, F2d603, 611~(9th Cir.) 20

Lugar v. Edmondson Oil Co .•1982, 102 S.Ct. 2744,2753, _U.s. ->_,73 L.Ed2 482 2

LUjan,.v. pefenrler,y o{Wildli(e, 504 U.S. 555, 560, 112. S. Ct 2130,119 9,10

Marbury v. Madison, 1 Cranch 163 (1803) 4,14

Mathges v. Eldridge, 424 U.S. 319344. 25

Massachusetts v. EPA.•549 U.S. 497, 227 S. Ct.1438 1447 (2007) 15

Massachusetts v. Mellon, 262 U.S. 447, 488 (1923) 11

Milliken v. Meyer, 31I U.S. 467 7

Monroe v. Pope, 81. Ct. t 476,365 U.S. at 172 2

O'Shea v. Littleton, 414 U.S. 488, 494 (1974) II

Neitzkev. Williams, 490 U.S. 319, 324,109 K Ct. 1827. 1831, 104 L.Ed.2d 338 (1989) 20, 34

Pennsylvania v. West Virginia,262 u.s, 553, 593, (1923) 11

Phelps v. McCellan, 30 F.3d 658, 663 20

Pierce v. Societyo(Si"sters. 268, U.S. 510.450,45 S.Ct. 57169 L.Ed.2d 1070 (1925) 12

Ponce v. Sheahan, 1997 WL 798784 (N.D. Ill. (1997) 20,34

IV Case No. 11-2303

A-519



Case: 11-2303 Document: 003110559563 Page: 8 Date Filed: 06/10/2011

RUen!S U. C9L v. Bakke. 438U.S. 265.(1978) 33

Priest v. Vegas. 232U.S. 604. 7

Ricci et. aL. v. DeStefano. 129S. Ct. 2658. 2671, 174L. Ed 2d 490 (2009) 33~34

Roller v. Holly, 176U.S. 398 7

Sgldgna v. Riddle. 1998 WL 373413(N.D. DI.I998) 20. 34

Summers v. Earth Isiand11l§l., 129 S. Ct. 1144 1149, (2009) 9

ToJlBros...lnc.. ~ 0.l&qdington. 555 F.3d 131.138 (3RiCir. 20(9) 9

Turlemtm. 303 F.3d at 300 n.4 8

United Slates v.Buller, 297U.S. 1(1936) 9, 10,18,25. 36

United Statesv. Kemw. 462 F2.d 1205 (31d Cir.) cert, denied 409 US 914,
93. S. Ct. 23434 L.ed. 2d 176 25

Unite4SJatesv.l&pez.. 515 U.S. 549, t 15 S. Ct. 1624.131L.Ed.2d(1995) 18

UniIf!iState§ v. Morrison. 514 U. S. 549,568,577-578. 18

United Statesv. Provemtmf2. 334F.2d 678 (31d Cir)cert. denied 379U.S. 212,
80 S. Ct. 270, 4 L.Ed.2d 544 25

U.S_304 U.S. 1,58 S. Ct. 773.776,777, 82 L.Ed. 1129.

f/nit!td Stgfes v. Richqr4r0.!..

United States v. SweetYnt. 262 F2d 272(3RiCu. 1959)

Village ofB~(J.Ville v. F4d. 376F.3d 114 (D.C. Cir. 2004)

Warth v. Seldin, 422U.S. 490, 498, (1975)

7

10

24

12

9

ConstitgtiQp,L AmP4meaf! Stafutu, and Federal Bl!1es ofCiyil Proeedare:
U.S. Const. Art. 1. Section 7

U.S. Const. Art. 1, Section 7 Paragraph 1 10,27

v Case No. 11-2303

A-520



Case: 11-2303 Document: 003110559563 Page: 9

U.S. Const, Art. 1, Section 8, Paragraph 3

U.S. Const. Art. I, Section 8, Paragraph 9

U.S. Const, Art. I, Section 8, Paragraph 15

U.S. Const, Art. I, Section 9, Paragraph 3

U.S. Const. Art. 1, Section 9. Paragraphs 4,5, and 6

U.S. Const. Art. 2, Section I, Paragraph 5

U.S. Const, Art. 3, Section 2

U.S. Const. Article 4. Section 2, Paragraph 1

U.S. Const. Article 6

U.S. Const. Amendment I

U.S. Const, Amendment 4

U.S. Const. Amendment 5

U.S. Const.Amendment 10

U.S. Const. Amendment 13

U.S. Const. Amendment 14

U.S. Const. Amendment 16

18 U.S.G. 1951 (b)(2)

28 U.S.C. 1331

Title V

Title VII

Fed. R. Civ, P. Rule 6

Fed. R. Civ. P. Rule 8(b)

Fed. R. Civ. P. Rule 8(d)

Vl

A-521

Date Filed: 06/10/2011

16

9,20

19

10,20

20

21

4, 13

26

33,34

28

23

10,24, 27, 29, 30

16

24,25

26,27,28,29,30,33

22

24

4

32

10,32

5,6

5, 14, 15,20,22

5,14,15,16,20

Case No. 11-2303



Case: 11-2303 Document: 003110559563 Page: 10 Date Filed: 06/10/2011

Fed. R. Civ. P. Rule 8(c) 22

Fed. R. Civ. P. Rule 12{b)(1)

Fed,. R. Civ. P. Rule 12(h)(3)

Fed. R. Civ. P. Rule 56(a)(b)

3.4
4

5

Sherman Anti-Trust Act 11,31

Posse Comitatus Act 19

HIPAA 10.23

Commentaries On the Constitution - Justice Story 1

14On Human Conduct, Michael Oakshott

Internal Revenue Code 26 1402 (g)
1402 (g) (1) (A) through (e)

30

vii Case No. 11-2303

A-522



Case: 11-2303 Document 003110559563 Page: 11 Date Filed: 06/10/2011

PRELIMINARY STATEMENT

CONSTITUTIONAL & STATUTORY

Deprivation of Articles, Amendments and Statutes

1. Justice Joseph Storey's great Commentaries on the Constitution say;

"That although the spirit of an instrument, especialiy of a constitution, is to be respected
not less than its letter, yet the spirit is to be collected chiefly from the letter. It would be
dangerous••in the extreme to infer from extrinsic circumstances that a case, for which the
words of an instrument expressly provide, shall be exempt from its operation .... No
construction of a given power is to be allowed which plainly defears or impairs its
avowed obiecttves :.. This rule results from the dictates of mere commonsense, for every
instrument ought to be constructed as to succeed, not faiL.. While, then. we may well
resort to meaning of single words to assist our inquires, we should never forget ... that
must be truest exposition which best harmonizes with the in••trument of governments'
design. objects, and general structure. "

2. Effectively, if this denial of Plaintiffs' Petition is allowed to stand. the Third Circuit

Court of Appeals is saying; any District Court Judge can by judicial fiat void the United States

Constitution and Statutory law as outlined in the FRCP. to include erasing established Circuit

and Supreme Court precedent, becoming a law unto itself.

3. Indisputable and not addressed nor denied is that Petitioners' Natural, Sovereign,

Constitutional and Civil Rights were and are violated by implementation of the "Patient

Protection and Affordable Care Act" <'H.R.3590". which the District Court by its own admission

refused to address.

4. When any branch of government encroaches upon the Rights of the People. regardless

whether it be one individual or an entire State, it is the fiduciary duty of the Federal Courts to

rectify that wrong. What will become oftbis Republic if justice is denied by usurpers of Natural,

Sovereign. Constitutional and Civil Rights (Rights) if judges with a political ideology, or

whatever reason, align themselves with oppressors and become oppressors themselves?

1 Case No. 11-2303
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STATEMENT OF FACTS

Only when the laws of government are applied to all equally can we as a free people
truly enjoy the fruits of a Republic. If the Rights of just one individual are abused, the
Rights of all are endangered

5. Before this Circuit Court, as a threshold matter, does Article I, Section 7, Paragraph 1;

Article 1. Section 8. Paragraphs 1.3. 12, 14. and 15; Article 1. Section 9. Paragraph 4.5 and 6;

and Article t. Section 8; Article 2. Section 1, Paragraph 5 and Article 6; Amendments 1e- 4,5.9,

10, 13. 14. and 16; the "Posse Comitatus" Act, Title VII. HIPAA, and the Anti-Trust Laws still
have meaning?

6. Petitioners alleged and proved that each of the above Articles and Amendments. as well
as statutory laws, are and have been violated. The U.S. Constitution succinctly spells out explicit
guarantees of fundaroentalIndividual Rights and what power and authority the general

government has been granted. In the :matter at bar. the District Court behaved as if Petitioners
had no Rights, Constitutional. Natural or otherwise. effectively erasing the Constitution. Statutes,
and proper "due process", reminiscent of the Jim Crow days.

7. The question is. did the "Act" also violate U.s.C.A. 1985 (conspiracy to interfere with

civil rights) see. Griffon v. Breckenridge, 1971, S. Ct. 1790.403 U.S. 88, 29 L.Ed2d 338; Note,

The scope of section 1985(3) Since, griffin v Breckenridge. 1977,45 Goo. Wash. L. Rev. 239:
"Every person who, under the color of any statute, ordinance, regulation; custom, or
usage. of any State ..., subjects or causes to be subjected, any citizen of the United States
or other person within thejurisdiction thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and laws, shall be liable to the party injured in
an action at law, suit in equity or other proper proceedings for redress." [Emphasis Added]

Leg¢ Note: The United States Supreme Court, in Monroe v. Pqpe. 81 S. Ct. at 476. 365 U.S. at
172. held:

"'... an action under the "color of law" even when authorized kY the state and is indeed
J?rohibitedby the state. Section 1983 reaches those "who carry a badge of authority of a
State and represent it in capacity. whether they act in accordance with their authority or
misuse it" The S. Ct. refers to, Lugarv. Edmondson Oil Co., 1982, 102S. Ct. 2744,2753,
US. 73 L.E<l2482."

2 Case No. 11-2303
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8. The District Court's "Opinion and Order" has and finds no basis in law, reason, logic,

and contradicts prior public policy, rules of procedure. precedent, and procedural "due process"

as well as "equal protection" previously held by the Circuit Courts and Supreme Court to

support the outcome. Consequently. equity and justice was and is non-existent!

9. To remove all doubt, the District Court's "Opinion and Order" issued on Apri121, 2011

contradicts law as well as fact and contains numerous prejudicial fabrications; Petitioners will

present a complete analytieal breakdown of the "Opinion and Order" below (Argument

Section) in support an immediate reversal in the interest of substantial justice for

Petitioners and for all Americans.

ARGUMENT

A. STANDING:

10. The District Court says: page 1. in pertinent part said:

"Presently before the Court ... (collectively "defendants"}, to dismiss the Complaint of
Plaintiffi, pro se, Nicholas E. Purpura and Donald R. Laster, Jr. for lack of subject
matter jurisdiction pursuant to Fed R. Ctv. P. 12 (b)(l).

The Court goes on to say on Page 2:

cc •••Defendants filed the instant Motion to dismiss under Fed. R. Civ. P. 12 (b) (1) arguing
the Complaint does not establish PlaintifjS' standing to challenge the Act. Specifically,
Defendants contend the Complaint "reveals nothing about plainti./ft other than their
names. the addresses, their affiliations with various political groups in New Jersey, and
their disapproval of the statute. "

11. The above conclusion distorts established law. and must be reversed. since the District

Court as a finder of fact failed to conduct a straightforward investigation into the Petition itself

and therefore is without validity. To grant Defendants motion to Dismiss based upon lack of

"subject matter jurisdiction" pursuant to Fed. R. Civ, P. 12 (b) (1) flies in the face of judicial.

procedure and established law.

ple<l$CTake Judicial Notice: Generally, any case brought pursuant to a federally-enacted statute
that raises a Federal question requires adjudication. In this action Petitioners alleged and proved
violations of Article 1. Section 7. Paragraph 1; Article J, Section 8, Paragraphs 3,12.14. and 15;
Article 1. Section 9, Paragraph 4, and 5; and Article 1, Section 8; Article 2. Section 1, Paragraph
5 and Article 6 raises a Federal question. In addition. Petitioners alleged and proved violations of

3 Case No. 11~2303
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Amendments 1,4,5,9, lO. 13, 14, and 16. the "Posse Comitatus" Act. Title VII, HIPAA. and
the Anti-Trust Laws are present.

12 The District Court ignored Fed. R. CW. P. 12(h) (3), that grants a Federal Court subject-

matter jurisdiction if any case brought before it raises a Federal question. The Fed. R. Civ. P.

grants a Federal District Court original jurisdiction over "all civil actions arising under the

Constitution, laws of the United States" pursuant to Title 28 u.s.C. s 1331.

13. The District Court's dismissal based upon the lack of subject matter jurisdiction pursuant

to Fed. R. Civ, P. 12(b) (1) is preposterous and contradicts statutes. and precedent. The District

Court failed/refused to recognize. Rule 12 (b) (1) is only valid: "only if there is no federal

guestion at issue." see, Marbury v. MtJdison, 1 Cranch 163 (1803) makes clear to deny standing

is to close the court house to a litigant who seeks justice under rule of law.

Please Take Judicial. Notice: What is more disconcerting on the District Court's part, is that
Petitioners proved incontrovertibly that the "Act" "H.R. 3590" was implemented by intentional
fraud by the leadership of the House of Representatives and the Senate in the passage,
notwithstanding the proven fact that the entire "Act" violates the Constitution of the United
States.

14. If there be any question whether the District Court had "subject matter jurisdiction",

Petitioners draw the Court's attention to the Supreme Court of the United States in !Jell v. Hood.

321 U.S. 618.66 S. Ct. 733 90 L.Ed. 939 that held:

••...where federally protected rights have been invaded, it has been the rule from the
beginning that courts will be alerted to adjust their remedies so as to grant the necessary
relief"

15. Constitutionally. Article 1, Section 8, Paragraph 9, Congress vested the District Court

with "Original jurisdiction of all civil actions arising under the Constitution, laws, '" ,.

Furthermore Article 3. Section 2, of the Ll.S. Constitution states in relevant part:

"The judicial powers shall extend to all Cases, in Law and Equity, arising under this
Constitution. the Laws of the United States, and Treaties made, or which shall be made,
under their Authority; '" ; - to Controversies to which the United States shall be a party;,.

16. The Supreme Court in Marbury" v. Madison held:

"Thus, the particular phraseology of the Constitution of the United States confirms and
strengthens the principle, supposed to be essential to all written constitutions, that the

4 Case No. 11-2303
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law repugnant to the constitution is void; and that the courts, as well as other
departments,are bound by that instrument."

17. The District CoW1was required to grant "subject matter jurisdiction" as a matter of right.

The denial of jurisdiction denies Petitioners' "due process" to maintain their constitutional

protections in a court of law, See, Cohens v Virginia, 19, U.S. 264 (1821). To do otherwise than

grant such jurisdiction nullifies the Constitution.

Clarification Concerning Rilling by District Court:

18. In the matter at bar, the only issue before the District Court to be heard on February 22,

2011 was Petitioners' Amended Motion for Summary Judgment for Default (A-48). Previously
the District Court acting in connivance with Defendants' attorneys repeatedly violated the Fed
R. Civ. P.. Without judicial authority the Court granted unlawful extensions of time to

Defendants after they had by law, defaulted:

• By law, the Defendants were required to reply within 60 days. Failing to do so mandated
the District Court grant a Summary Judgment in Petitioners' favor pursuant to Fncp 56
(a) -(b). Petitioners came before the District Court requesting declaratory relief; in the
form of a Summary Judgment .

• No statute exists that would abrogate Rule 8(b) and 8(d) that requires a response with
particularity as both Rilles must be read in harmony with one another. Failure to do so
deems to have admitted aU averments .

• The District Court repeatedly violated Fed R. ci« P. Rule 6 "a party's failure to act
within the designated period deprives the District Court of its power of enlargement
without demonstrating excusablengg/ect."[Emphasis Added]

• At no time did the District Court throughout these proceedings allow Petitioners an
opportunity to object, or to reply, to the repeated procedurally Infirm acts by the
Defendants as well as the Court's repeated inexcusable violation of judicial procedure.

• The District Court granted Defendants an extension after they bad forfeited for a second
time, based upon improper letters (no motion, proper or otherwise, for an extension of
time exists in the Court file). On, January 3, 2011, after time had expired Defendants
requested another extension of time void any proper motion being submitted following
their forfeiture. The following day, January 4th, 201] the Court granted a third improper
Stay. that contradicted the Court's own order explicitly stating in its Order that a Stay
was denied. Thereafter, saying, in the same Order ec •••the court noting that Plaintiff••'
Motion for a Summary Judgment will be decided at the same time as Defondants'
forthcoming Motion to dismiss." The Defendants were required to answer the Summary

5 Case No. 11-2303
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Judgment no later than January 3~ 2011. but even that date violated proper judicial
procedure. Under what made-up Rules or Procedures is an untimely and illicit "Motion
to Dismiss" to be allowed to be submitted? Especially after Defendants had already
defaulted by willfully neglecting to respond.

• If one looks at the District Court ORDER (Document 23, A-35 to A-36) which states:

«It is on this 4th day of January, 2011 ORDERED that Defendants Motion to Stay
is DENIED; and it is further;

ORDERED that Defendants' request for an extension of time until January 17,
2011 to respond to Plaintiff's' Motion for Su.nunary Judgment isGRANTED."

19. As can plainly be seen, the January 4th Order contains two conflicting findings: (1), the

request for a Stay was denied; (therefore Defendants should have forfeited, since the Court had

no "Opposition" in the Court file to consider. (2), Defendants, were granted Permission by Order

to respond to the "Summary Judgment for Default" by January 17. 2011. nothing else!

20. Nowhere does the District Court Order grant Defendants Permission to submit an

untimely Motion to Dismiss against the original Petition. By law. Defendants forfeited, since

their Opposition was due in November 2010. By law, the Court itself lacked authority to rule on

an anticipated motion, see Fed R. Civ. P., Rule 6. Clearly the District Court was creating its own

rules and law. abrogating existing law by judicial fiat.

21. Let the record show, no "Motion to Dismiss for Lack of Jurisdiction" exists in the Court

record prior to the untimely Motion submitted by the defense. By law, an after-the-fact

submission has no validity or standing to be considered. since no "Motion" or "Order" granting

such permission was ever submitted in compliance with the Fed. R. Civ. P. The Rules require a

timely submission based upon a Motion for an Extension of Time for "good cause". That too

does not exist in the Court file. And if it did, Petitioners by law had to be given time to oppose

such a motion. which was never allowed throughout these legal proceedings.

Please Take Judicial Notice: District Court's "Opinion" Page 2. Note 2 Judge Freda L.WolfiIDn
denied Petitioners a proper hearing in relationship to an issue of finality as required by law. As
an excuse for violating proper judicial procedure. The Court cited four (4) Circuit Court
citations, all of no moment, to justify its unlawful denial in violation of "due process"
concerning oral argument. Each authority relied upon by the Court abrogated established

6 Case No. 11-2303
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Supreme Court precedent concerning an issue of finality. that requires Courts to hold oral
argument. Petitioners repeatedly alerted the District Court citing the citations below:

22. Supreme Court precedence. The fundamental requisite of due process of law is the
opportunity to be heard. See Grannis v Qr4ean. 234 U.S. 385, 394. MiIJUren v.Mt;yer. 311 U. S.
467; PrWIJ.v Las VUm. 232 U.S. 604; Roller v. Holfy, 176 U.S. 398 all of which held:

"An elementary and fundamental requirement "due process of law" in QI{Y proceeding
whic!J is gccgrcfpdfinality is notice reasonahly calculated, under all the circumstances, 10
apprise interested parties qf thependency of the action and m«st jmportqnt/y qfford them
qn of&!{H1Yni(}l to be present toRresent their ol!jectigns."

Also see.

''Parties whose rights are to be affected are entitled to be heard". Baldw.in v. HqIe. 68
U.S.(lWall.) 223,233 (1863). The notice ofhearlng and QW011Ut1it;y to be hea.nr' must
be granted at a meaningful time and in a meaningful manner. Armstrong' vManzg. 380
U.S. 545. 552 (1965). "The constitutional right to be hean! is a basic aspect of the duty if
government to follow a fair process qf decision-making when it acts to deprive a person
of his possessions." No full and fair hearing took place. in the District Court at any time.
see U.S. 304 U.S. I. 58 S. Ct 773. 776. 777, 82 L.Ed 1129. The District Court refused to
give Petitioners a reasonable opportunity to present and counter the claims of opposing
counsels and the Courts from a standpoint of justice and law, see AAron. C.1: .&1': Co. v.
ILS...184. 43 S. o, 270, 67 L. Ed. 605; Boston YM.R.R. v Us.D.C. MtlS§. 208 F. Supp.
661~ 669. To PIainti.1lS' knowledge this is the only case in involving "B.a. 3590" that did
not have any hearings or oral arguments that would establish a record.

Please 1'ID Judiciid Notice: Surely. a Motion for Summary Judgment for Default qualifies
and/or a Motion to Dism~ that is if it was properly submitted following proper procedures
according to the PRep, would constitute finality.

The District Court's intentional avoidance of a written record that would have required the
defendants to aJJSWeC Petitioners' objections whether the "Act" contained repeated
unconstitutional provisions allowed the Defendants to avoid addressing the violations so that no
factual record was ever developed. The facts demonstrated by the Defendants' attorneys' failure
to answer any of the allegations on submission was a means of protection to avoid answering in
an open courtroom on the record. The District Court from the onset of these proceedings
protected Defendants by repeatedly violating proper judicial procedure. Clearly contradicting
required judicial procedure. See, FIu-CWed Tobacco Co-gp Stgbjlizatjon F. Svw 2137, 1145,
Corp, v Uljit,egSlmesEPd. 857

23. The District Court put forth an incomplete. distorted. and prejudicial history of the "Act"
making unsubstantiated statements to be taken as fact. Petitioners will expose the "Opinion"
issued by the Court that reeks oflles. See. District Court Notes (page 4) below.
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24. The District Court. see pages 4 and 5, puts forth an incomplete and unintelligible

description of the allegations, co-mingling individual Counts of the Petition out of context

saying, "Petitioners put fortn a litany of conclusory allegations". Thereafter, the District Court's

"Opinion" admits it didn't bother to address the allegations in the 15 Counts:

On page 4, Note 5 (A-l 0). the District Court says:

"Because this Court grants Defendants' motion, Plaintfjft motion is denied as moot."

Page 4, Note 6 (A-lO):

" , and the Court will refrain from commenting on the accuracy of these allegations".

In the ~inion" II,Stand.ar4-of Review

Page 6 (A-12), the Court says;

" ... In evaluating "facial" subject matter jurisdiction attacks, the court ordinarily accepts
all well-pleaded factual allegations as true, and views all reasonable inferences in the
Plaintiffs favor). Essentially, a facial challenge by defendants contests the adequacy of
the language used in the pleading. Turicentro. 303 F.3d at 300 n.4. Factual challenges,
on the other hand, attack the factual basis for subject matter jurisdiction; that is, in a
factual challenge to jurisdiction, the defendant argues that the allegations on which
jurisdiction depends are not true as a matter of fact. See Turicentro, 303 F.3d at 300. As
such the court is not confined to the allegations in the complaint, but may look beyond
the pleading to decide the dispute. Cestonaro v. United States 211 F3d 749, 749, 752 (3d
Ctr. 2000) ( Mortensen, 549 F.2d at 891). Because the defendants argile that plainti.ffs
have not adeqllOtely alleged standing~ lite Court will consider Ihis facial challenge to
litis CoUTt's subled matter ilU'isdiction."

Please Take Notice:

• Simple logic dictates that the three authorities cited by the District Court are of no
moment. First, the Defendants failed to answer the Complaint, and then the Court as a
"finder of fact" by its own admission failed/refused to address Constitutional violations,
thus how could the two authorities have Merit?

• To apply Turicentro, 303 F.3d at 300 Defendants would have had to prove the
Petitioners' allegations were without merit. They failed to do so as required by the Fed
R. Civ. P Rules 8(b) and 8(d).

• To rely on Cestonaro v. United States 211 F3d 749, 749, 752 (3d Cir. 2000) (Mortensen,
549 F.2d at 891) the Court, before it could look beyond the pleading. would first have to
had address whether the Defendants adequately presented an argument. In the case at bar,
the allegations were based upon violations of Petitioners' fundamental Constitutional and
Natural Rights. Ignoring that fiduciary duty, the Court arbitrarily suspended the
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fundamental Constitutional and Natural Rights guaranteed by the Constitution by failing
to address whether Defendants adequately disproved the allegations, or presented a
proper argument. What is more disconcerting is that the District Court appears to
contradict itself. The Court on page 5 (A-II) of the "Opinion" said: «the Court will
accept these facts [alleged harm] as true for the purpose of deciding this motion." If the
Court accepts the facts, how then can the Court justify not addressing the facts or
allegations and the effect that the violations in the «Act" constitute. Regardless how
monstrous or minimal the harm to Petitioners, if the "Act" contains unconstitutional
provisions, the Court was obligated to rectify the damage.

Point III the DICUSSION OF STANDING in the "Opinion".

Please Take Special Judicial Notice: Notwithstanding the many valid arguments to be presented.
this Circuit Court must recognize Defendants' failure to address Count 6, therefore conceded,
that Mr. Ohama is/was not authorized to sign into law «RR.3590" under Article II of the U.S.
Constitution and does not qualify as a "natural born Citizen", The District Court failed to
recognize that the dismissal was based upon a wrong perception of what constitutes the actual
i!.!iYry to Petitioners, an injury which automatically constitutes "standing". Petitioners are
taxpayers and "H.R.3590" without consent of the required political class of citizens allows the
government to make demands upon the labor (taxes) of the Petitioners to pay for the privileges
and benefits of Healthcare for those whom the bill does apply to, o:r who wiIl receive benefits
from the bill.

25. The District Court (ref. p.7, A-B) fails to understand Article III of the United States

Constitution and/or the controversy concerning the issue at bar that by law automatically requires

adjudication. Specific violations of the Constitution set forth in provisions of"H.R. 3590" violate

the Constitution. The Fed R. Civ. P. 12(h) (3) grants jurisdiction: "Original jurisdiction of all

civil actions arising under the constitution ... ", as does Amendment 1. Petitioners addressed this

above see. paragraphs 17 - 21. in relationship to the nonsensical use of Fed. R. Civ ..P. 12 (b)(l)

concerning jurisdiction. Clearly the use of Summers v. Earth Island Inst.. 129 S. Ct 1142, 1149

(2009). by the District Court only supports and favors Petitioners.

26. The District Court totally distorts and misapplies Lujan v. Defenders of Wild lite. 504 U.S.
555,560 (1992). Followed by Warth v. Seldin, 422 U.S. 490., 498 (1975). Both these authorities

if scrutinized demonstrate that Petitioners more than met the requisite requirements fur standing,

as stated in the cited cases which the District Court referenced related to the Supreme Court's

finding.
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27. The use of Lujan by the District Court is bewildering since Petitioners throughout the

Petition set forth concrete injury-in-fact. As to the citing Toll Bros .. Inc., v. Twp.ofReadingtor.b
555 F.3d 131, 138 (3m Cir, 2009) conceming standing that states had to particularize, it must:

", , .offect the plointiff in a personal and individual way".

28. Also interestingly, referencing L'YIan (citation omitted) as a standing matter says nothing

of substance. The fact is, that there is injury-in-fact throughout the Petition due to
unconstitutional provisions in the "Act" [conduct] . .More on the point, the District Court's use of

these citations contradict the Court's own "Opinion" since the Court itself said, see page 5 (A-

12): "v.;the Court will accept these facts as true for the purpose of deciding the motion" in the

Court's discussion of how Petitioners are "personally affected",

Please Take Spe£ia1 Judicial Notice: Due to the many discrepancies and misstatements by the
District Court in the "Opinion", Petitioners will address the faults in chronological order.
Petitioners will present to this Circuit Court massive uncontested proof concerning each
allegation not contested that proves Petitioners in no way presented "generalized grievances".
The District Court, for whatever reason, ignored its fiduciary duty to conduct a proper
adjudication of the Petition. No excuse exists for the Court to turn a blind eye to Natural Rights,
positive laws, rules, and facts. In short. the District Court's "Opinion" is meaningless, arbitrary
and capricious, and if allowed to stand it would suspend both Natural Rights and "positive"
fundamental Rights guaranteed to every Citizen by the United States Constitution.

29. The misapplication of Lujan v. Defenders o(Wildlifft. Warth v. Seldin, Toll Bros., Inc.. v.

Twp. of Readington. United States v. Richardson. and Lance v Coffman, is a fallacious
justification for rejecting the Petitioners' case which adequately satisfied the

constitutiona1istatutory requirements. It is inarguable that Petitioners' injury is concrete. "H.R..

3590" violates Articles 1,2,3.4,5, and 6, Amendments 1,4,5,8,9.10,13,14 and 16 to include

Statutes set forth throughout the Petition; which is threat to life, liberty, safety, security, and

property that is neither conjectural. hypothetical, nor a "generalized grievance". The
Constitution recognizes these Rights that require the Federal Courts to protect the people from

such abuses.

30. Petitioners explicitly identified, pointing to provisions in the "Act" that disprove the

District Court, Judge Wolfson, false and unsupported misleading findings in the "Opinion"

to Case No. 11-2303

A-532



Case: 11-2303 Document 003110559563 Page: 21 Date Filed: 0611012011

which were used to justify denying adjudication of the Petition. See "Note 6, page 4 (A-lO)", in

which Judge Wolfson falsely says:

"The Court is compelled to note that plaintiffS have not pointed to a'V' particular
provisions of the Act in support of their allegations, and the Court will refrain from
commenting Onthe accuracy of these allegations."

The above quotation is not merely misleading but totally dishonest. Petitioners are compelled to

correct that false assertion by the District Court: See, the foUowipg provisions listed b)(

Petitioners;

• Count 4, Provision, Section 10907 Article 1, Section 9 (unauthorized Capitation Tax) (A-

227 to A-228);

• Count 8, Provisions, Section 11281, pp. I687-1 692ff, also see Title XVIII, XIX, A & B,
Section 1128B (1) notwithstanding. "Notwithstanding any other provisions of law".
Warrantless searches and seizures. Violation of HIPAA Act (A-82 to A-83, A-232 to A-
233);

• Count 9, Violation of Due Process. in which judicial review is not an option. clearly
rendering the judiciary irrelevant See, <'H.R.3590" (pp. 630, 653, 676,680, 725. 738, 772,
83], lOB, 1415, 1679, and 2303). So much for Amendment 5 (A-234 to A-236);

• Count 10, Provisions. Section 1402 (g) (A~237to A-239);

• Count II. Provisions, pp. 326 and 2105 also see, sections 1402 (g) (1) and (ll) (A-239 to
A-242);

• Count 12, Sections l869, 1878, pp. 630,653,676,680,725,738.772.831, lOB, 1415,
15J2, 1679. and 2302 to include violation of the Anti-trust laws (A-242 to A-244);

• Count 1,demonstrates outright fraudulent intent in bringing the bill up for a vote, Counts
2. 3, 5, 6, 7, 13, and 15 demonstrate incontrovertible violation of the Constitution, and
statutory 1aw that is abrogated by ·"H.R. 3590" (See A-66 to A-67. A-221 to A-222).

31. More perplexing, the District Court, page 8 (A-14), cites Babbitv. UFT Nal'IUnion, 442

U.S. 289.298 (1979); it is inexplicable how this would serve the District Court's purpose for

dismissal. This is the very same authority which was set forth by the Petitioners in their Reply

Brief' pp. 13,23-24 (A-216 to A-217, A-228) that incontrovertibly support Petitioners, which

says:
••...to challenge the individual mandate, the individual plaintiffs need not show that their
anticipated injury is absolutely certain to occur despite the "vagaries" of l!fo; they need
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merely establish "a realistic danger of sustaining a direct injury as a result of the
statute's operation or eriforcement .••

32. The District Court continued in a duplicitous manner, relying on Pgmsvlyanlg v. If€st
Vtrlf/nia. 262 U.S. 553, 593, (1923) O'Shea v. Littleton, 414 U.S. 488. 494 (1974; and
Massachugtts v. Mellon, 262 U.S. 447. 488 (1923), fallaciously claiming the danger had to be

immediate or sustained.

33. It is mystifying as to why the District Court would give any validity to the same argument
Defendants unsuccessfully put forth before the Honorable Chief .Judge Roger Vinson concerning

immediate harm and the excuse that the ".Act" does not go into effect until 2014 that were flatly

rejeeted ~lyiag on thOle same authorities.

34. Clearly. the precedent set by the Supreme Court's in Babbitt, (citations omitted) would
abrogate the above tlndings. What is more disingenuous in the twisted application of the above

authorities by the District Court. Petitioners had in their Reply Opposition. pages 12 and 13 (A-

216 to A-217) and cited the same authority among others. A review makes obvious Qabbill v.
UnitedEqrm WorkeJ:sNat'J Union. (citation omitted) expressly held:

"[l'llaintlffs here have alleged when and in what manner the alleged injuries are
lilrely going to occur. Immediacy requires only that the anticipated injury occur
with some fixed period ojtlme in the future. not that it happen in colloquial
sense of soon or precisely within a certain number of days, weeks. or months."

3S. The Honorable Roger Vinson. Senior United States District Judge went on to note that

Defendants conceded: ••tIuJt tm ilfiu", doeIlIOt have to occu:r immedilltely" Det: Memo. at 27.

ORDER. AND MEMORANDUM OPlNION. October 14th2<nO •Case 3:1O-cv-00091·RV-BMT

held:
"Standing dEpends on the probability of harm, not Its temporal proximity. When i,yury ..,
is liuly in the future, the fact that {the complatned of harm} may be tkjerred does not
prevent federal litigation now."

36. Petitioners also quoted Judge Vinson's citation in Vi1lave cd.Bensewille v. E44.. 376 F.3d
114 (p.C. eif 2004) (A-217). in which Plaintiff's in that action. challenged a harm scheduled to be
imposed thirteen years in the future, saying (see complete reasoning Order &. Memorandum at

33-35):
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"District Court of Columbia Circuit held that, despite the Significant time gap, there was
an "impending threat of injury" /0 plaintiffi' that was "sufficiently real to constitute
injury-in-fact and qffOrded constitutional standing."

37. Petitioner again cited Judge Vmson's use of Pierce v. Society of Sisters. 268 U.s. 5ID,
450,45 S. Ct 571.69 L. Ed.2d 1070 (1925) (A-217) that held:

" .... the Supreme Court found that it had standing to consider the challenge,
notwithstanding the universe of possibilities that could have occurred between the filing
of the suit and the law going into etfoct years later. The Court concluded that it was
appropriate to consider the challenges because the complained of injury "was present
and very real, not a mere possibility in the remote future, n and because the fplrevention
ofinjury bv lawtitl action is well recognized (unction o,(courts ofequijx. " Id at 536"

Note: Case studies submitted by the District Court are without merit and moot. having no
relationship to the unconstitutional allegations presented and verified in each allegation.

INCONTROVERTIBLE PROOF OF STANDING

38. Any violation of the Constitution grants automatic "standing" that mandates the Federal

Courts rule and rectify, to do otherwise is to render the Constitution irrelevant. No Jurist has

authority or discretion to say: "Citizens are no longer full and equal under the law", NOT are

Judges free to interpret the Constitution and/or statures as they see fit. To do so, would erase

guaranteed Constitutional, Natural, Sovereign. and Civil Rights, and would rewrite statutory

authority. Such unauthorized action is treacherous.

39. Common sense dictates that if any law, fuIling outside the bounds of the Constitution's

encompassing strict limitations on government, devalues the entire structure of Our Republican

form of government, then the judiciary is oath-bound to nul1i:fy said law. Any unconstitutional.

law is therefore void and of no moment, and it is up to this Circuit Court to declare that so. If not

our judiciary. then who? Not to do so, nullifies the checks and balances that guarantee a limited

government. To claim Petitioners (or even States) are "without standing" strips the Natural

Rights from the People that are reserved to the People.

40. The District Court's "Opinionand Order', of the 21st day of April 2011. disenfranchises

Petitioners' Natural. Constitutional and Political Rights as natural born Citizens of these United

States.
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41. Amendment 1 is positive law that protects the Rights of all citizens to Petition their

government for grievances. No statute or Amendment has been enacted into law that would

abrogate that sacred Right- The controlling jurisdiction is the Constitution that secures these

Natural and Political Rights. Supreme Court precedent mandates that any violation of the

Constitution must be addressed, whether it be a law, treaty, or statute. If it usurps the

Constitution, it must be rendered "null and void"! See, Article III, Section 2:

"The judicial power shall extend to all cases, in law and equity, arising under this
Constitution. the laws oUIte Uniteq States, and treaties made, or which shall be made,
under [its} authority [and] to controversic.sto which the UnitedStates shall be aparty."

42. The controversy is whether Petitioners' Natural, Constitutional, Sovereign and Civil

Rights were invalidated by the enactment of "H.R. 3590" and/or whether this "Act" did in-fact-

injure Petitioners. The denial by the District Court to adjudicate the matter openly violates

Petitioners' Constitutional and other Rights, as do the provisions in the "Act" itself. The Court's

distortion and fabricated findings are tantamount to stripping Petitioners of their Natural.

Sovereign. Constitutional and Civil Rights.

Please Take Spg:ial Judicial Nome: Petitioners Nicholas E. Purpura, and Donald R. Laster. Jr,
are spokepersons for numerous individuals (many of whom are Honorably Discharged Military),
as well as groups list in the Petitioned. Many of us swore an oath before God to defend the
COllStitution against all enemies domestie and foreign. That oath didn't end when we were
Honorably Discharged. Our military is now in battle defending our Constitutional way of life.
We remind the Court. this is the same oath You swore to uphold. Whenever the Constitution is
usurped, it becomes an immediate present danger of direct injury and hann to our person"
families, as well as to our Constitutional Republic. The jurisdiction to ruljudicate is the
Constitution that was won by the blood of Americans that created this Republic. From 1776 to
the present, that blood is still being shed, such is the fundamental basis for "standing'''.

If there is any doubt as to what your duty is: see. M.arburyv.Madisorl,that held:

"Thus, the particular phraseology of the constitution of the United States confirms and
strengthens the principle. supposed to be essential to all written constitutions, that the
law repugt!llnt to the constitution is void; and tOOtcourts. as well as other de/2artments,
are bound bvthat instrument."

Michael Oakshott's, "On Human Conduct' reminds us:

"The Constitution was designed to bring government under the rule of law, as
opposed to achieving any specific purposes ...it is primarily a structural and
procedural document, specifying who is to exercise what powers and how. It is a body
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of Jaw, designed to govern, not the people. but government itself; and it is written in
language intelligible all. that all might know whether it is being obeyed."

43. Again, if there be any question whether the Courts have "subject matter jurisdiction",

Petitioners draw this Circuit Court's attention to the Supreme Court of the United States in Bell

v. H004 327 U.S. 678, 66 S. Ct. 733 90 L. Ed. 939 that held:

" ... where federally protected rights have been invaded, it has been the rule from the
beginning that courts will be alerted to adjust their remedies so as to grant the necessary
relief."

[This also establishes and re-enforces Petitioners' "standing" to bring the Petition before the
Federal Courts].

44. Aside from the above, the question is also whether Mr. Obama had the Constitutional

authority to sign <4H.R.3590" into law that must be addressed due to the specific requirements of

Article 2, Section 1, Paragraph 5. It must be noted Defendants failed and refused to address this
legal question, in violation of Fed. R. Civ. P. Rule 8(b) and 8(d) which is an automatic admission

that the assertion of the Count in the Petition is correct.

COURT'S (B). OTHER CHALLENGES TO THE ACA:

45. The District Court, Pages 9 through 14 of the "Opinion" (A-14 to A20). attempts to claim

relevancy between Petitioners' complaint and the other complaints submitted by individuals and

groups that failed to allege and prove the concrete injury and harm set forth in provisions of

ACA «I-LR.3590", What this Honorable Circuit Court must question, is how could the District

Court even make such a comparison, when by its own admission it refused/failed to address the

merits? Especially, since Petitioners submitted the most comprehensive challenge to "'H.R.

3590" seen so far in the Courts. Unlike any other complaint, Petitioners alleged and proved that

each of the 15 Counts violated the Supreme Law of the Land. the United States Constitution and

Statutes. No other Complaint alleges these same violations.

46. TheDistrict Court states: "Before turning to the merits of the matter before me, this Court

will survey the relevant decisions of the other District Courts that have considered standing"
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[thereafter ref. to Note 7 (A-IS)].l Whether or not any of those cases were granted or denied
standing is again irrelevant. those 4 pages (pp 9-14 - A-IS to A20) of the 'Opinion' were an

exercise in futility. since the Court failed to recognize the threshold matter before it. Nor did any

of those cases present the Constitutional violations set forth by pointing to provisions in the
"Act" that were unconstitutional.

47. Denying Petitioners standing was/is to disenfranchise every "uatural born Citizen" of the

United States allowing the Constitution and four (4) existing statutes to be abrogated by the

usurpation of the Constitution of the United States - the Supreme Law of the country. Especially

since no Constitutional authority exists to enact "H.R. 3590" by those in office.

48. Also relevant, the District Court was fully briefed that the "Act" violated specific Articles
and Amendments of the Constitution that were not included in any of the authorities the District

Court relied upon.

49. The Court totally disregarded the fact that Defendants failed to address the claims as
required by FRCP 8(b) and 8{c) with specificity, ami instead submitted unsubstantiated diatribe.

By the District Court's incompetence in failing to address Count 6, Petitioners are
disenfranchised as a "political class of citizens" from our government, thus creating law valid for

one political class of citizens, but that is not valid for all classes.

50. Petitioners, pursuant to Amendment 1. had/have justification to be spokespersons for all

those signing onto this Petition to set forth their grievance, as no law Positive or Natural has
authority to abrogate Amendment 1. without first repealing Amendment 1. Clearly this case is a

dispute of first impression. This is the first time the question has been raised that the Amendment

1 does not apply to petition one '8 government for redress of grievance. Or WhetherArticle II has

any validity.

1 Incapable of being truthful. using deceptive sophistry, the District Court says: "However, the Court notes that
some of the challenges to the Act have been brought by various States as plaintiff's .. _In those cases, the courts have
held that States have standing to challenge the Act since the states are seeking to protect their quasi-sovereign
interests and, as a reseh, are often granted special solicitude" in standing analysiS. See, e.g. Massachusetts v, EP A,
549 Ll.S, 49.520 (2007). Because neither oftbe PlaintiftS here are States. such reasoniog is inapplicable.
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51. The attempt to draw a similarity (to authorities of other challenges to ACA) cited by the

District Court is comparing apples to oranges. The Plaintiffs in those other complaints failed to

specifically particularize the injury stemming from the provision in the "Act", or how those

provisions violated their individual freedoms. Nor did they state the unconstitutional nature of

the provisions as Plaintiffs did in this Petition. Petitioners will reiterate below, citing the same

unconstitutional provisions before the District Court that falsely claimed that such were not

pointed to. See.,Opinion Note 6, page 4 (A-lO).

52. Also. unlike the other Complaints brought before the District Courts in relationship to the

"Act" "f-LR. 3590", not a single one contained the 15 Counts that allege and address

unconstitutional violations outside of the "Commerce Clause" and Amendment 1O. Violations

that cause immediate as well as long-term harm, not only to Petitioners, but to an Americans.

More disturbing, there is no similarity between Petitioners' case and those cases cited by the

District Court.

53. By design, the District Court ignored the fact that Defendants utterly failed to dispute any

of the allegations with particularity or specificity. Nor did Defendants even try to answer six (6)

individual Counts, thereby conceding to Petitioners' accuracy. In COWlt 6. Defendants did not

even bother to argue whether Mr. Obama was eligible as a "natural born Citizen" to sign

><H.R.3590" into law, See PRep Rule 8(d).

54. Even the ridiculous note on page 9 of the "Opinion" (A-9) demonstrates the ineffective

review of the authorities the Court is referencing, to say nothing of their relevance to Petitioners'

standing. This was a vain attempt to deny standing. saying: "Because neither of the Plaintiff••
here are States, such reasoning is inapplicable."

55. Once again, Defendants' failure to reply by Positive Law warranted a Summary

Judgment for Petitioners. What legally cannot and must not be overlooked by this Circuit Court,

is that Petitioners indisputably proved that the underlying "Act" being unconstitutional law

makes it ipso facto void. Thus, the only logical and legal conclusion and remedy is for this Court

to protect the people from enforcement of such an unconstitutional law.

17 Case No. 11-2303

A-539



Case: 11-2303 Document:003110559563 Page:28 Date Filed: 06/10/2011

C. THE PRESENT MATTER

Please Take Judicial Notice: The District Court begins this section on page 14 (A-20) of its
"Opinion" stating: "As discussed above, PlaintifjS in the instant matter have alleged few, if any,
facts demonstrating the effect that the Act has on them currently or the effect that the Act will
have in the fiaure:"

To reply to each specious finding set forth in pages 14 through 20 (A-20 to A-26) of the Opinion
would be a waste of paper and ink, as are the fetid conclusions drawn by the District Court.
Therefore Petitioners will briefly demonstrate the unconstitutionality of the "Act" "H. R 3590",
by listing provisions that violate Constitutional protections; to include statutes and precedent
reiterating each Count and violation[s] in chronological order for this Honorable Circuit Court
that the District Court failed/refused to recognize.

VIOLATIONS IGNORED BY TIlE DISTRICT COURT

56. COUNT I, On (page 4 - A-lO) the Court said: "the Senate bills were originated
completely independent of any House bill {and] the Senate may not originate revenue raising
bills," Taken on its face the District Court is correct, except that the District Court ignored

Petitioners' conclusive proof that the Senate unconstitutionally originated ·<H.R.3590" in

violation of Article 1, Section 7. Paragraph L A complete explanation was presented to the

District Court and can be found on pages 17-18 of Petitioners' Reply (A-221 to A-222) to

Defendants Motion. Petitioners explicitly revealed how the "Act" was fraudulently presented,

voted upon and unconstitutionally signed into law:

• Petitioners set forth inarguable proof, that is also supported by the Hon. Chief Judge
Vinson from Document 79, Case 3:IO-cv-00091-RV-EMT. Defendants themselves
requested the history of said "Act" be examined, specifically requesting Chief Judge
Vinson to examine the origination history of the «Asa;" in question. 2

• Congress itself recently rejected S-51 0 because it contained "revenue-raising' provisions.
There is no difference in either instance, it is without argument that the Senate lacks the
Constitutional authority to create any revenue-raising "Act". Their lawful authority

2 Quoting Chief Judge Vinson from document 79: "To the extent there is statutory ambiguity on this issue, both
sides ask that I look to the Act's legislative history to determine if Congress intended the penalty to be a tax.
Ironically. they rely on the same piece of Jegislative history in making their respective arguments, to wit, the 157-
page "reehnical Explanation" of the Act that was prepared by the Staff of the Joint Committee on Taxation on March
21,2010 (the same day the House voted to approve and accept the Senate bill and two days before the bill was
signed into law) (page 20) and <While the above bills were being considered in the House the Senate was working
on its beahheare reform bills as well On October 13,2009. the Senate Finance Committee passed a bill, "America's
Healthy Future Act" (3. 1796). A precursor to the Act, , .." (page 13). 'These are the bills that were called "H.R.
3590" - an Senate-originated revenue-raising bills are prohibited by Article 1. SeWon 7. Paragraph 1.
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allows them only to confirm or modify a revenue-raising "bill" created by the House of
Representatives.

57. On Page 5, the District Court ridiculously says:

"In addition, the Court understands PlaintiffS to assert at least seven counts challenging
the minimum essential coverage provision of the Act. See, e.g. Compl. (the Court omitted
references) yet, says: Counts Two, Three, Four, Seven, Nine, Ten, and Fourteen, Glaring
absent from the Complaint, however, are any factual allegations concerning how
Plaintiffi Purpura and Laster will be qffected by the Act or any provisions."

58. Any violation of the U.S. Constitution or Amendment attached thereto ultimately affects

Petitioners, their families and Country.

59. COUNT 2, As far as standing and proof of the unconstitutionality of the "Act",

Petitioners alleged the same argument in its entirety. see Petitioners' Exhibit 1 attacbed to the

original Petition, as did the Attorneys General [Cuccinelli v. Sebeliusl in their multi-state action

Case 3:1O-cv-00091-RV-EMT. As this Circuit Court is aware. Chief Judge Vinson found the

"Act" violated the "Commerce Clause" of the Constitution, as did the Hon. Judge Hudson (Va.).

60. Not only was the same argument presented, Petitioners enhance upon the individual

States' arguments by citing violations of Article 1, Section 8, addressing the "General Welfare"

provision. First and foremost, nowhere does the "commerce clause" grant authority to Congress

to dictate, order, or force any person, company, or State to engage in any form of commerce. Nor

does the contract between the 13 Nation-States that created the federal government give

Congress the authority to create vehicles of commerce, especially for a non-activity:

• In addition, Petitioners set forth Supreme Court precedent citing the United States v.
Lopez, 515 u.s. 549,115 S. Ct. 1624.2131 L.Ed.2d 626 (1995) and Us. vMorrtson,
(citation omitted). (See pages A-222 to A-224, for complete argument). It is
important to note that individuals were the plaintiffs in those cases.

• Unlike those Complaints related to the "Act". Petitioners address unaddressed issues
in the argument further, addressing the "General Welfare" provision of the "Act" that
established "Specific Welfare", for which no provision exists in the U.S. Constitution
and is clearly prohibited. See, United States v. Butler, 297 U.S. 1 (J 936) that prohibits
the very type of activities being promulgated by the "Act" «H.R. 3590" which levies
taxes, fines and fees specifically to supply a product or products to one specific group
by taxing other specific groups. These unconstitutional penalties violate the
individual sovereignty of individuals as well as the States.

19 Case No. 11-2303

A-541



Case: 11~2303 Document: 003110559563 Page: 30 Date Filed: 06/10/2011

61. COUNT 3. Inarguably the "Act" "H.R.3590" violates Article 1. Section 8, Paragraph 15

of the u.s. Constitution in regards to the appropriations provision. The Constitution, by law,

grants Congress the authority to fund any Army for a period no longer than two years at any Qne

time, As set forth in Petitioners' Petition. the "Act" fimds a Ready Reserve Corp for four years.

Also totally ignored by the District Court was the blatant violation of the" Posse Comitatus" Act:

• The District Court conveniently ignored the indisputable fact that the "Act" allows the
President to deploy his Ready Reserve into any State for what he alone decides is an
emergency, without the specific request or permission of a State governor;

• It grants the President unfettered permission to activate a State's National Guard,
bypassing Congressional approval, and/or to institute a draft without a "Declaration of
War"> placing them into his Ready Reserve Corp.

Note: The State National Guard is under the direct command of the Governor of each individual
State. That is of course in absence of a military invasion or insurrection. The power to call forth
the Guard by the Executive Branch through provisions in the "Act" cannot exist pursuant to the
delegated powers in the Constitution. or without a formal declaration of war from Congress.

[For complete details See. Pages A-225 to A-227 of Petitioners' Reply].

62. COUNT 4. It is without contradiction, that the "Act" violates Article 1, Section 9,

Paragraph 4, that reads: "No capitation or other direct, Tax shall be laid unless in Proportion to
census or Enumerated herein before directed to be taken". Petitioners demonstrated that the

"Act" explicitly taxes individuals discriminately devoid of proportionality to various States apart

from population, See, complete argument pages A-227 to A-228 Petitioners' Reply. Again.

Petitioners are individuals that are affected as the Court clearly noted on page 5: "'Although

these "facts"' were not included in lite Complaint or by A.Qld4vit Or CertifICation atUlChetl to

any of Plaintiffi' fdings~ the Court will accept these facts (IStrue {or deciding this motion ",

• It must also be noted in the same vein as outlined in COunt 1 above that the Senate and
House of Representatives lack the Constitutional authority to levy such taxes.

• Please note that the Honorable Chief Judge Vinson found in Case 3:10-cv-00091-RV-
EMT and referred to Sec. 10907 of the "Act" saying "There is hereby imposed on 019'
indoor tanning service a tax": It must be noted that tax is applied to the person NOT the
service.

• «H.R.3590" as written levies a tax on incomes without apportionment! "Capitation" taxes
are not on incomes but taxes on individuals. discriminately devoid of proportionality to
various States regardless of population. such automatically renders this "Act" null and
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void. Regardless, even if the District Court or Defendants had been able to conjure up
some magical justification. it would not alter the legal tact as presented above concerning
Count 1. «the authority of tile Senate to create a rev~nue-raising bill",

Spedal.Judicial Notice Warranted: Conspicuously missing from the District Court's "Opinion
and Order" is the undeniable fact that Defendants tailed to present any denial or an affirmative
defense to Counts 5, 6, and 7. in defiance of the Fed. R. Civ. P. 8(b) and 8Cd).By law, supported
by established precedent, Defendants automatically are "deemed to have admitted all averments
thereby forfeited on each of these Counts".

Legal Precedent: Regardless of the facts that support the "People's" argument, Defendants'
counsels failed to respond; this important factor was ignored by the District Court. By law. it
warranted an automatic forfeiture, see Gracedale Sports & Entertainment Inc v. Ticket Inlet,
LLC. 1999 WL 618991 (N.D.lll. 1999). Refusing to answer legal conclusions "flies in the face
of the establishment doctrine that legal conclusions are a proper part of federal pleading. to
which Rule 8(b) also compels a response". Saldana v Riddle. 1998 WL373413 CN.D.IH.1998),
commenting that Rule 8(b) «does not colifer on any pleader a right t:if se{f-determilultion as to
any allegation that the pleader believes does not require a response". Ponce v. Sheahan 1997
WL 798784 (N.D.IlL1997): Rule 8(b) «requires a dtifendant to respond to all allegations in a
complsint alUl creates no exception for so-called "legal conclusions' "), See also Farrell v.
Pike 342 F. Supp.2d 433. 440-41 (M.D.N.C. 2004) noting that "the rules do not permit
defendants to avoid responding complaints legal allegations". See generally Neitzke v.
Williams, 490 U.S. 319. 324. 109 S. Ct. 1827. 1831. 104 L.Ed.2d 338 (1989) observing that
federal civil complaints "contain ... both factual allegations and legal conclusions".

FRCP 8Cd):See Phelps v. McCellan., 30 F3d 658, 663 Lockwood v Wolf Corp. 629 F2d 603, 611
(9th Cir) by law, each allegation was to be treated as if defendants do not deny the
allegations. When defendants fail to submit an affirmative defense supported by "documented
proof", such as the case at bar, each allegation must be treated as if defendants admitted to
them!

63. COUNT 5. Violation of Article 1, Section 9, See complete argument pages 24-25

Petitioners' Reply (A-228 to A-229), though unnecessary since they forfeited by not setting forth

any argument in "Opposition". Fed R. Civ. P. states: "failure to set forth an affirmative defense
deemed to have admitted all averments." Article I, Section 9, Paragraph 3, 5 and 6 are explicit:

• "No bill of attainder or ex post facto law shall be passed " «No tax or duty shall be laid
on articles exported from any State." "No preference shall be given by any regulation of
commerce or revenue to the ports of one State over another; Nor shall vessels bound to
or from one State be obligated to enter, clear, or pay duties, in another ."

• «H.R.3590" declares a citizen guihy of a crime without a trial, and clearly states no
judicial review allowx4! And the idea of a ""Bill of Attainder" is clearly hinted at, since
the penalties imposed for not having the government-mandated insurance result in fines
automatically without a trial or conviction. This will be discussed further in Count 12,
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which Defendants also failed to answer. concerning violation of Amendment 5 due
process by the elimination of anyjudicial review.

• "Capitation" taxes are not taxes on incomes but are taxes on individuals and entities. In
"H.R.359O" the federal government lays taxes on individuals not in proportion to state
populations. Legally a capitation tax is: An assessment levied by the government upon a
person at a fixed rate regardless of income or worth. The "Act" levies a fixed rate against
any individual who does not purchase healthcare insurance, and against any corporation
who fails to provide it for its employees and executives; this is a "capitation" tax. The
problem with this should be obvious: the federal government is required to lay such a tax
in proportion to State populations.

• "'H.R. 3590" places taxes on medical devices exported from the individual States. clearly
discriminating against the exports of the States that said devices are manufactured in.

64. COUNT 6, The District Court makes a flippant statement on page 4 (A-IO), absent any

legal finding or conclusion of law in reference to Count 6, saying:

"In Count Six. Plaintiffs allege that Act violates Article II of the Constttutton because it
waS' not signed into law by aperson eligible to be President of the United States",

65. Petitioners are compelled to compliment the Court for understanding the assertion and

issue by reiterating this very important fact that requires adjudication. But that does NOT alter
the fact that Defendants failed to dispute the allegation, thus acknowledging its accuracy. See

pages 25--26 (A-229 to A-230). Most importantly see, Petitioners Exhibit 5 attached to Reply

(Document 28), which is indisputable.

66. Strangely. the District Court failed to articulate where the Petitioners were mistaken.

Petitioners will in detail conclusively demonstrate for this Circuit Court. if Defendants chose to

set forth an argument, how the signing of the "Act" "H.R. 3590'" violates Article 2 of the

Constitution that requires only a-natural born Citizen" to hold the Office of the Presidency. In

response to the District Court's opinion concerning standing. please refer to pages 6 and 7 (A-12

to A-l3), Section III of the 'Opinion', Clearly. Vattel~s «Law of Nations" clarifies that to be
recognized as a «natural born Citizen" one must have at least a citizen futher.3

3 See, Emmerich de Vatte], The Law if Nations; or The Law of'Nature applied to Conduct and Affairs a/Nations
and Sovereign. Book 1, Chapter 19, Paragraph Number 212. C1early this dispute qualifies as an issue of "'first
impressicn" .

22 Case No. 11-2303

A-544



Case: 11-2303 Document: 003110559563 Page: 33 Date Filed: 06/1012011

67. The men who wrote the Constitution and used the phrase "natural born Citizen" as a

requirement of Office intended that future U.S. presidents would not have "divided loyalties" or

even the appearance of "divided loyalties". In other words, the type of person becoming

President they were trying to avoid via this language is the very type of person represented by

Barack Hussein Obama II. This is the heart of the argument concerning this Count and Natural

Law as well as Positive Law. Only a person of a specific type of Citizenship, a natural born

Citizen. may be President or Vice-President. Individuals who do not naturally inherit their

citizenship from at the very least a citizen father but instead derive their citizenship under the

provisions of Article 1, Section 8, Paragraph 4, or Amendment 14 are not eligible to hold or

exercise the authority of President or Vice-President.

Please Take Judicial Notice: At no time did Petitioners question whether Mr. Obama was born in
the United States or whether he was a citizen. The argument goes to Whether Mr. Obama is a
"natural born Citizen"> and in fact, whether this question has been previously adjudicated and
settled, rendering the question of his eligibility "stare decisis et no movere" due to prior Supreme
Court decisions.

68. COUNT 7. Defendants failed to address the allegation, and by law. see, Fed. R. Civ, P.

8(b) and 8(e), required an automatic forfeiture, Petitioners alleged and proved "H.R. 3590"

violates the Amendment 16 by creating multiple taxes not authorized within the meaning of the

Amendment as was demonstrated. See, complete argument pages 26-27, also see Petitioners

Reply (Document 28). In short:

• Petitioners' proved, that the provision in 'Act" by the "Senate's originated bill" (illegal
in-of-itself) exceeds the constitutional authority by attempting to levy taxes or fines based
upon an individual's "gross income" for failure to comply with the federal governments
mandate to purchase healthcare insurance.

• Plaintiffs never questioned Amendment 16's validity, but a provision inserted within the
"Act" itself puts a tax on 'gross income twice' based upon phantom income that does not
exist. It is inarguable that this results in double taxation on any income of the individual
or corporation involved. This taxation imposes a second tax on account of something
other than an economic activity, Thus imposing an extra tax (if it could be called that) on
individuals who refuse to purchase health-insurance, exceeds the provision set forth in
Amendment 16.

• This Circuit Court must also address what the District Court failed to; whether this
individual mandate penalty is a tax or a fine. If" it is a tax, does the Senate have the
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authority to institute the provision? If it a fine. does it violate Amendment 8~by imposing
"Excessive... fines ... shall not be imposed." Notwithstanding Article 1. Section 9.
paragraph 3; "No bill of attainder or expost facto law shall be passed,"

• The District Court as a fact-finder had the fiduciary duty to decide: if1he penalty is a tax,
how it would apply, and to clarify what constitutes "income"; how often the government
may tax it; under the proper authority granted by the Constitution. The question becomes:
is it "double taxation?" Tax protestors have repeatedly argued that the tax on dividend
income which the dividend payer, usually a regular "Subchapter C' corporation or group,
has previously listed as income on its own tax return. becomes "double taxation" when
the dividend receiver is then taxed on the dividend again.

• Any diligent jurist or judicial body can readily see that this unconstitutional "Act" has
opened a Pandora's Box. The Court is charged with the task of undoing so many wrongs
that require immediate answer. but to do any less would be a violation of'=proper judicial
procedure" if such legal questions were left undecided.

69. COUNT 8 Oddly. the District Court makes no mention of Count 8, discounting the

importance of the abrogation of Amendment 4. as well as the "Health Insurance Portability and
Accounting Act" (HIPAA). Petitioners explicitly identified violations, pointing to provisions in

the '"Act" that proves that the District Court. Judge Wolfson, repeatedly and intentionally put

forth false and misleading conclusions in her "Opinion." "Note 6. page 4 (A-lO)." says:

"The Court is compelled to note that plaintiffo have not pointed to any particular
provisions of the Act in support of their allegations, and the Court will refrain from
commenting on the accuracy of these allegations."

• It must be noted, Petitioners proved to the District Court that Defendants outright lied in
their argument [As does the District Court conclusion in Note 6 (A-IO)]. In Defendants'
argument they falsely claim that ~H.R.. 3590" contained no such provision that violates
Amendment 4, nor that the Health Insurance Portability and Accounting Act, (HIPAA )
includes access to individual's bank accounts.

• Clarification: uH.R. 3590" Section 1128J: Mediqu;e and Medicaid frogram Integrity
Provisions {pp. 1687-1692fl}. This section creates an "Integrated Data Repository." The
Inspector General's Office will have access to any medical record that he deems
necessary to investigate:

"Notwithstanding and in addition to aw other1!rovision oflaw ", the Inspector General
of the Department of Health and Human Services mtzy, for purposes of protecting the
integrity of the programs under titles XVIII and XIX. obtain itiformation from any
individual (including a beneficiary provided all applicable privacy protections are
followed) or entity that:

[Warrantless seizures by big brother of individual citizens' records, (our emphasis)]
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(A) is a provider of medical or other items or services, supplier, grant recipient,
contractor, or subcontractor; or

(B) directly or indirectly provides, orders, manufactures, distributes, arranges for,
prescribes, suppliers, or receives medical or other items or services payable by
Federal health care program (as defined in section 1128B(f))regardless of how the
item or service is paid for, or to whom such payment is made. "

• The «People" reiterate: "Notwithstanding and in additihn to any other provision of
law." Section 1128J provides for warrantless searches and seizures. Amendment 4
protection no longer exists. Now the People request this Circuit Court take special notice
of the key phrases to follow which allow access to the peoples' records and allows the
usurpation of not only the HIPAA legislation but also Amendment 4:

Defendants had dishonestly told the District Court:

"... nor does any such provision exist, that "grants access to the General Government
unconditionally authority [sic] to access and seize the private records of individuals" or
"allows the federal government to have direct, real-time access to all individual bank
accounts for electronic transfer "• (A 189 to A 190)

• Again, Defendants are incapable of being truthful. The "Act" gives the Federal
Government access to your individual bank account and financial records See Part 6 of
the «Act", without any judicial warrant:

"H.R. 3590" gives the federal government specific access to individual bank accounts
and medical records as provided by that individual's health plan. The government may
monitor an individual's finances and medical records electronically, for the purposes of
determining an individual's eligibility for certain programs under the bill, They may also
monitor an individual's finances and medical records to ascertain whether that individual
has health insurance and is making regular premium payments to an approved health
insurance plan; this will allow the federal government to determine each individual's
financial responsibilities with respect to penalties and fees prior to or at the point of care
as outlined in the bill. This clause gives the government the ability to transfer funds
electronically to or from an individual's bank account for the purposes of debiting his/her
account for fees and penalties.

70. Count 9, Petitioners proved violations of Amendments 5 and 13; in short, uH.R.3590"

mandates that every citizen purchase "Healthcare Insurance" under threat of penalty, for which

no judicial review is permitted. Ref. "H.R.3590" (pp. 630. 653, 676, 680. 725, 738, 772, 831,

1013, 1415, 1679, and 2303). Amendment 5, in relevant part says:

"No person shall ... be deprived of life, liberty, or property, without due process of/ow;
nor shall private property be taken for public use, without just compensation."
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• If the government seizes an individual's property without "due process" we have what's
called a "talcing.,,4 A "'taking' may be effected by penll"w!I" mticemeIU.. or
inducement. It implies a transfer of a possession.' Said seizure could be a tax. fine. lien
on property. By this unconstitutional "Act" a citizen is without recourse to cbalIenge the
"ta/cinK' or seizure. This is exactly what this unconstitutional "Act" docs. It is clearly
extortion. it's ilJeaN see footnotebelowt

• Depriving any citizen of property based upon gross income (excluding Amendment 16)
by a "taking' in which .po trial or appeill prpcess is available to gmie$ said seizure
ignores the .is; .nrinciple of constitutional taw and ponpal qtablished laws governing
taxation or fines of any kind.

• The «Act:' mandates citizens PY£cbase a prodyg, that product in question is insurance, the
requirement is mandated for all those"breathing". Only slaves do as they are told, or
those Hving under totalitarian governments. "RR 3590" crosses the line and relegates
honest citizens to criminal status without "due process" if they fail to comply with the
unconstitutional mandate to purchase health insurance. or for that matter any product.
The goywnment C@ gn1y mandate convicted criminals to a.dhere to derpam.il.. not free
American citizens;

• The District Court appears to be unfamiliar with Amendment 13. Involuntary Servitude
and peonage is: "A cop_ilion Q{ emu••"'" service or "bar umo!J11!4J!Y oDe
pengn. uaivt ••is wilL fer the benef.. gf autller J!.U!OBdue to force" threats.
intimidation or other similar means of coercion and compulsion directed against him";

• Forcing plaintiffs to buy a product. in this case health insurance. against ones will or be
penalized to cover the cost for others without insurance undisputedly contradicts prior
Supreme Court precedent held in United States " Bu.tler (dtation emitted) wltidl was
beld to be "specific welf~ aad foUBd to be uaeoDStitutionai.

4& a tootmr oflaw. in pn;trial and even discomv tIN issuS(gffilq must be.resolved in ooIer to determine
whether the ".Act'" itself vjoJm,ed clearly ~ feckml Jaw. see Hunter v Brygnt. 502US (1991) See
also Anderson v Creighton. 483 US 635, 646, 0:6 (1987), It cannot be denied anyone not being given a
hea:ring;their c:onstitutional civil rights win have been abrogated therefore bas been denied his property
without "due process" ofJaw-,in violation ofbis the Fifth and Fourf.eenth Amendment Rights.

S The wrongful use of dlreateniog ... or fear of economic bann .... to surrender a fedemUyprotected rights
constitutes extortion within the meaning of US U.S.C 1951(b)(;l) United Statesv. Swee~. 262 F2d 272
(3od Cir. 19591 United States v. Kenny. 462 Fl. 1205(3d Or.) cert. denied, 409 U.S. 914,93 S. Ct 234.
34 L..Ed2d 176 (1912) Unite4States v. Provenzano. 334F2d 678 (3odC"a.) cert: denied 379 us. 212, so
S. Ct. 270. 4 LEd.2d 544 fear or wrongfUlly threaten economic lose also SQtisjies Hobbs Act). Suclt
intimation violates Supreme Courtprecedent, Also see, Mathges v..Eldridge, 424US 319 344: "The rules
"minimize substantively unfair treatment or mistake, depriVotton by enabling a person to contest the basts
upon which a state proposes to ckpnve them of protected interest . ., See, Cary v. Piphus, 435 US 259:
"Procedural due process rules are meant to protect persons not, from deprivation, but to con/est from the
mistake or Justified deprivation of life, liberty or pr.operty.
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Special Note: To simplify the above. the natural reality formed from the facts outline above [and
to follow] prove that the injury resulting from implementation of '''H.R.3590'' is in fact one of
involuntary servitude, which is the essence of slavery. forced upon the political class of citizens
who are by definition "natural born Citizens" in violation of both Amendment 13, as well as
Amendment 5. That is indisputably actual injury and by all rigkts gnmts standing. The District
Court dismissed this case by omitting the fact that defendants by their own admission by failing
to address Count 6. conceded Mr. Obama is not a "natural born Citizen" and had no authority to
sign to bill into law.

71. Of importance. Defendants mocked Petitioners when it was alleged "H.R. 3590" did not

rendered the judiciary irrelevant, if the above isn't proof, what is? Any provision forbidding

judicial review of a law flies in the face of separation of powers, and eliminates "due process" of

law.

72. The citizens of these United States are free. and no government official, whether in the

legislature or executive branch can violate the U.S. Constitution by the enactment of any bill that

usurps the U.S Constitution. In the State of Florida et al. v. HHS et al. the Honorable Roger

Vinson. Senior United States District Judge. has already ruled that the penalty is a fine and not a

tax. Clearly, being fined without "due process" violates the Constitution and it is without

question this Circuit Court is obligated to render "H.R. 3590" unconstitutional and overturn the

District Court and grant the Summary Judgment for Default to Petitioners.

Special Note to Every Sitting .Judge: The Judicial Branch of Government has now become
irrelevant with the enactment of the unconstitutional provision set forth in "H.R 3590" - so
much for "checks and balances" under this present administration. As individual citizens as of
right we Petitioned our government. If we are to be denied our Constitutional, Natural, Sovereign
and Civil Rights how long before our Courts become irrelevant and become rubber stamps for a
rebellious run-a-way Iegislature and executive branch? No longer win the judiciary have any
meaning or place in the Republic? Will we be a Republic or a "Mobocracy"?

Count ]0, Violation of Article 4, Section 2, and Amendment 14 concerning this allegation the

attorneys for the Defendants, as did the District Court by its "Opinion and Order" claimed

Petitioners' failed to present a "specific-enougb claim". These same vacuous individuals without

addressing the allegation set forth in the "People's" Petition claim "H.R. 3590"

" ... does not grant special exemptions and treatment to select classes of citizens based
upon religious and/or State of Residence in violation of the Fourteenth Amendment".
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73. Obviously we are dealing with individuals who have no understanding or comprehension

of the English language or the U.S. Constitution. Amendment 14 in relevant part reads: "No

State shall ... deny to any person within its furtsdiction the equal protection of the laws . ., Article
4, Section 2 of the Constitution that states: "The citizens of each state shall be entitled to all the

Privileges and Immunities of the Citizens in the several states."

• Amendment 1 of the U.S. Constitution prohibits Congress from making laws regarding
religion (respecting one religion over another). "H.R. 3590" grants exemptions
specifically exempting select religious sects from the mandate to purchase Healthcare
Insurance without penalty. This provision violates Amendments I - "Congress shall
make no law respecting an establishment of religion", and Amendment 14's "Equal
protection and treatment";

• "Section 1402(g)" a provisions in the bill, that relate to the Internal Revenue Code (26
USC 1402(g)} that defines recognized religious sects and divisions" as those: (1) The
tenets of which forbid an adherent to carry old-age, survivorship, disability, or health
insurance, and: (2) That have existed continuously since 31 December 1950.

• The key to the violation of Amendment 14 is simple; if any citizen decides to act on faith
and trust in God, and not any human insurer to mange either risks or crisis. this "Act"
forbids that person :from acting upon his own conscience, Yet, the <4Act" grants special
privileges to selected religious sects only. The exemption is based not on individuals but
on the sects. Clearly such discrimination violates Amendment 14. [Also see Count 13 for
other violation of Amendment 14] What's more, the way the "Act" is written, no
individual enjoys their full right to have iudicial review, or appeal the provisions of
the "Act" the are penalized vom "d~ process" in violation of Amendment 5. 6

Legal Note: S.D.N.Y. 1987. Equal protection rights may be violated by gross abuse of power,
invidious discrimination, or fundamentally unfair procedures. U.S.C.A. Const. Amend. 14 see.
Dean TarryCorl!- V. Friedlander ..650 F. Supp. 1544. affinned 826 F.2d 210.

Q See Count 1, the Senate is prohibited from originating any revenue raising bills, Article 1, Section 7, Paragraph l.
Posted April 8, 2010 beginning January I. 20 13, Obama Care imposes a 3.8% Medicare tax on unearned income,
inclading the sale of single family homes. townhouses. co-ops, condominiums, and even rental income.

In February 2010, 5.02 million homes were sold, according to the National Association of'Realtors. On any given
day, the sale ofa house, townhome, condominium, co-op, or income from a rental property can push middle-income
families over the $250,000 threshold and slam them with a new tax they can't afford.

This new Obama Care tax is the first time the government will apply a 3.8 percent tax on unearned income. This
new tax on home sales and unearned income and other Medicare taxes raise taxes more than $210 billion to pay for
Obama Care. The National Association of Realtors called this new Medicare tax on unearned income "destructive"
and "ill-advised" and warned it would hurt job creation.
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• .!\QfJitionalyjolation of Amendmen114: Unions exempt, e.g. SEIU promoted thereafter an
estimated 45,000 workers represented by seven SEIU locals received waivers. At this
moment there are over 182 unions 'waiver recipients'; where's the equal treatment?

Total waivers exceed 1000 granted to date:

• Employment-Based Coverage: 712 plans representing 97 percent of all waivers - were
granted to health plans that are employment-related;

• Self-Insured Employer Plans Applicants: Employer-based health plans the waivers --
359.

• "Health Reimbursement Arrangements (HRAs): HRAs are employer-funded group health
plans where employees are reimbursed tax-free for qualified medical expenses up to a
maximum dollar amount for a coverage period. In total, HHS has approved 171
applications for waivers for HRAs;

• Sixteen waivers were granted to health insurers, which can apply for a waiver for
multiple mini-med products sold to employers or individuals;

• Four waivers have gone to State governments. States may apply for a waiver of the
restricted annual limits on behalf of issuers of state-mandated policies if state law
required the policies to be offered by the issuers prior to September 23, 20 IO.

• Foundations (if their Obama cheerleaders) received waivers; «Robert Wood Johnson
Foundation", whose board of trustees includes Obama's healthcare czar Nancy-Ann
DeParle Single-employer union plans that have received a waiver. In totaling in the
hundreds collectively-bargained plans have received waivers.

• And just recently. the Ex-speaker of the House has the HHS, granting waivers to high end
restaurants and nightclubs in her district,

Let the District Court and/or Defendants explain how these exceptions do not violate
Amendment 14.

• W short. this is outright PQlitical corruption: This bill creates a different set of payment
regulations for different States. The White House and Congress illegally changed
regulations for States forcing some States to bear the costs while others were bought off
for their votes needed for passage of this unconstitutional "bill" in order for the federal
government to acquire more control over the "People", not only Plaintiffs listed in this
Petition, but aUcitizens and residences of the United States.

74. Count 11, Violation of Amendment I, "H.R. 3590" violate the "Establishment Clause":

• For factual edification see provision and sections, page 326 and page 2105. in the bill
grants "religious conscience exemptions" in a very specific unconstitutional way. So
there be no doubt in this Courts mind that Amendment I, has been violated" it says in
relevant part:

"Congress shall make no law respecting an establishment of religion, or prohibiting the
free exercise thereof; ._._"
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• Amendment 1 prohibits Congress from writing any taw that gives Pfe~ to re1iaious
organigtions. preference to people on the basis of membership in religious organizations
or establishing an official State religion (for example The Church of England in the
United Kingdom). It is without argument. from the language in the bill, preferential
treatment to individuals based upon their membership or participation in selected
establishments of religion is granted.

• Neutrality in appHcation requires an "'equal protectloti' mode analysiS; nowhere do we
find neutrality in "H.R 359(»>. __ .

• or abnegation of !?ljgjOTJ.. Mr. Justice Goldberg's concurring opinion in [p695]
Abington. which I joined, set forth these Judge Harlan also stated the: "Two requirements
frequently articulated and applied in our case for achieving this goal are "neutrality"
and whmtariSIIL" Kg. see Abingtqn School. DistrIct v Sc:henu:!Jt.374 as. 203 305
(1963) (conctn'ring opinion of Mr. Justice Goldberg); 374 u.s. 203,305 (1963)
(concurring justice Goldberg); Engel v Vitale. 370 as. 421 ((1962). ••...Government
must neither legislate to accord benefits that favor religion over non--re!igion, nor
sponsor a particular sect, nor try to encourage participation in principles":

"The fullest realization q true religious liberty requires thai government neither engage
in nor compel religious practices. that it effect 1W favoritism among sects or between
religion and non-religious beliefs."

75. As this Honorable Circuit Court well knows, any law must apply with equal force to

everyone. "H.R 3590" abridges Petitioners' Rights in direct violation of Amendments 1 and 14.

The "Act" does favor and respects one or more religions over others failing to prescribe a

standard for such privileged exemptions. Therefore? if one is not a member of the favored
religion that individual is subject to a penalty fur fuilure to comply with the provision of the

"Act" and without "'due process" (Amendment 5 violation) or any appeal process. That II

dearly M overextm!!oDof py a,. set forth ill tile CoPStituljoa. Nor may any individual

decide for himself that participation in such a program is a sin.

A Nqte of Caution: So it can be determine the Muslims and Amish might qualifY. or not; this law
now puts the Social Security Administration in the position of determining which sect qualify
and which do not, But there is one certainty7 if any Christian or Iewish sect decides to come to
the understanding of the fundamentals of faith, that may now decide that purchasing life or
health insurance was a sin, they would not be eligible, strictly on account of the time limit.
Therefore it can be argued that this "Act" regards/respects one religious sect over another
violating not only Amendment 1. but also Amendments 5 and 14. Again as case of first
impression.

A review of the provision set forth in the «Act'" states:
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'"(A) RELIGIOUS CONSCIENCE EXEMPTION.~Such term shall not include any
individual for any month if such individual has in effect an exemption under section
1311(d)(4)(H) of the Patient protection and Affordable Care Act which certifies that such
individual is -{i) II member of II recognize religious sect 0' division thereof which is
described in section 1402(g)(1). and (ii) an adherent of established tenets or teaching of
such sect or division as described in such section." Also see Section 1402(g)* quoted
above Count 10)." [emphasis added J

76. The above sections describe a religious opt-out from Social Security; "H.R. 3590" now

incorporates the same exemption. and vests the Commissioner of Social Security (or the

Secretary of Health and Human Services; the statute does not make clear) the authority to give

exemptions to favored religious sects.

l>lease Take Special Judicial Notice: The Kicker. In Dmz v. Comm. IRS, Case #48 F.3d 1120
(9th Cir.) held, on appeal from the U.S. Tax Court, that no individual or group could claim an
exemption that did not meet the rather stringent requirements for such exemptions. Specifically,
no one group may establish a new cult having no-insurance rule, nor may any minister. pastor,
rabbi, or similar clergy member, even if he determines that a close read of the Bible or the
Jewish Midrash or Talmud forbids an adherent to buy conventional insurance, may act on such
determination. The reason: all exempt religious sects or divisions must "'ha[ve] been in existence
at all times since December 31,1950."

77. Petitioners' draw the Court's attention to the provisions in question in the bill. that relate

to the Internal Revenue Code (26 USC 1402(g» that defines recognized religious sects and
divisions. The Supreme Court denied certiorari in the Droz case to examine Section

1402(g)(I)(A) through (E) critically. and threw out that section on Amendment 1 grounds; But

that case remains ripe for review, because the concept of stare decisis would not apply.

78. The consequence of this challenge will not only effect the issue at bar. the "HR 3590"
provisions. But will also draw in the Internal Revenue Code, which is further reaching, and
would force a fundamental re-examination of the tax code, and any public insurance system that

restricts people from opting out for any reason or no reason, just as individuals may opt into. or

out of. any private insurance plan for any reason or no reason.

Please Take Special Judicial Nolke: Also ignored by the District Court was that Defendants
failed to respond to Counts 12. 13. and 14. Each of which violates Constitutional law and
statutory legislation and in most case various other amendments therein. Petitioners will briefly
review the violations for this Circuit Court though it should not be necessary since no defense
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was presented thereby Defendants forfeiting automatically according to the FRCP. See
authorities cited above related to Counts 5. 6. and 7.

79. Count 12, consisted of violations of the Anti-Trust Acts. in a manner that resulted in

blatant violations of Amendments 5 and 14 of the U.S. Constitution. The provisions cited by

Petitioners also demonstrated that again the "Act~'rendered the Judiciary irrelevant that

makes a mockery of the "Separation of Powers" by the removal of «due process". Before the

District Court Petitioners presented Sections of the Act and page number[s1-

Please Take Judicial Notice: The District Court on page 4 (A-lO), of her "Opinion" Judge
Wolfson acted with «deliberated indifference" falsely claims: see, Note 6, "The Court is
compelled to note that Plaintiffs have not pointed to any particular provision of the Act in
support of their allegations, and the Court will refrain from commenting on the accuracy of the
allegations."

80. Petitioners are compelled to alert this Honorable Circuit Court. where necessary the

Petitioners explicitly cited provisions i.e. Count 3, Paragraphs 34, 39. 41 (Section 203 of «H.R.

3590"). Count 4. Paragraph 45. Count 12. 13. and 14. More importantly. Petitioners described
how provisions in the bill arbitrarily suspended Natural, Constitutional, and Fundamental Rights

guaranteed by our Constitution, to include the abrogating of statutory law.

81. The "People" alleged in Count 12 "Violation of the Anti-Trust laws that resulted in
violation of Amendment 5 of the us. Constitution" "HR 3590" contains the following language;

"There shall be no administrative or judicial review under section 1869, section 1878, or

otherwise, of [any of various procedures described earlier}. The "People" ask this Court to take

serious notice of these sections in which no judicial review is allowed. 7

1) Value-based incentive payments to hospitals p.630;
2) Deciding which physicians might be truly said to have participated in treatment of

any given patient p.653;
3) Value-based payments and assessments of quality of care p.676;
4) The handing of nosocomial (hospital-acquired) infection cases p.680;
5) Cost-effectiveness modeling p.725;

7 It is important for this Circuit Court to recognize the provision set furth in the 11 examples cited are nothing less
than death panels which has been a worry to many senior citizens and those with serious injuries or diseases. A read
speaks fur itself. It is important to also note, prior to enactment of this unconlttitutional "Act" "H.R. 3590" inserted
into the stimulus bill. was in excess of a billion dollars to cover the costs of personal chosen by Mr. Obama himself
who will oversee the «death panels". We believe of the I5-men chosen only two are physicians- the rest are
bureaucrats that will decided just what care you will be entitled to and whether its cost effective by government
standards. Mr. Obama and his Congressional laekeys like Adolf Hitler have their own "Angels of Death".
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6) Quality-of--care and payment determinations involving accountable Care
Organizations (ACOs)_ p.738 (This provision also cuts out 44 USC 35, having to
do with federal policy coordination;

7) Diagnosis-related group (DRG)-reIated payments and payments for hospital
readmission p.772

8) Reimbursements to hospitals for "uncompensated care" for which the patient. for
whatever reason. cannot pay p.831;

9) Direct proposal by the President to Congress concerning changes in
reimbursement rate p.1013;

lO)ldenrification ofprimary-care physicians. as distinct from specialists p.141S;
11).Detenninations of the need for more hospitals p. 1512.

The next two provisions are declared Unot subject to judicial teview nOf administrative review":
(1) Moratoriums on the enrollment of new providers under Medicare andIor Medicare p.1679;
and. (2). Detenninations of "high-need cures" p.2303."

82. Each of the above involves "price fixing" which violates the Anti-Trust Acts_ The federal

government will decide just who is entitled to payment. This 'price fixing" erects explicit

barriers. AIl witbout judicial review·

83. Which brings us to the how Congress enabled the federal government to violate the Anti-
TrustS Laws. The "Act" exempts the federal government from the Anti-Trust laws by allowing

the iederal government to create a monopoly by price fixing that will force out of business all
private entities related to Healthcare.9 Rationing or denial of treatment is clearly reckless
endangsnnent to Petitioners as well as all United States Citizens. Residents and VISitOrs.

• What we have witbin this legislatioa is notbiDg less lbaa a gnmd extgrtion sdteme
established ullder the "eolor of law" for which DO judicial review is .nowed, that,
allows the federal government to violate not only Amendment S" the An&-Trust
Laws., but dearly violates Ameadment 14. OOIlcerniDg "equal protedion aad
freatmeat" see next bullet;

8 Can the Distrif;t Court or Defendants name one COlpOlation in 1hese United States that is gnune4 the
right to "price fix"'! What makes these even more outmgeous "No judicial review is permitted. so much
fur separation of"powers. The government will force an provides of medical care and insnnmce out of
business, multiple providers are already ceasing to do business, others are .seeking waiver.s.

9 The federaJ government SkalthUyinserted this provision to not only creme an all powedW government
'single.opayer' system which neither the Senate nor House of Representatives contemplated or agreed
upon a single government provision. There after the federal government will have toral CODttOI over l/6fJt

the American economy. Not a single State that entered into the contract to funn a federal government ever
intended that the Federal government would control the people. exactly the opposite was formulated to
halt any opportunity to control the "'People" of these United States.
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• One example will suffice: any business whose payroll exceeds $400,000.00 that does not
offer the "public option" will be forced to incur an 8-percent tax on that payroll. Those
with payrolls of $250-400 thousand who fail to offer the public option must pay 2 to 6
percent tax on payroll. Any employer with 50 or more workers would pay $2,000, per
worker. if they fail to offer health insurance. These disproportional tax: penalties clearly
violate "equal treatment" and, of course no judicial review is permitted.

Legal Note: The Guarantee of"equal protection" under the Fifth Amendment is not a source of
substantial Rights or Liberties but. rather, a right to be free from invidious discrimination in
statutory classifications and other governmental activity. U.S.CA. Const. Amend 5. Harris v
McRae. 100 S.(X- 2671, 448 U.S. 297. 65 L.Ed.2d 784, rehearing denied 101 S. Ct. 39.448 U.S.
917 L.Ed.2d 1180.

84. Count 13. the District Count intentionally ignored Defendants failure to respond as

required by the FRCP and requires an immediate forfeiture. See. Fed. R. Civ. P. 8 (b) and 8 (d)

The Court with "deliberate indi.fterence" intentionalIy ignore Petitioners conclusively proved

"HR 3590" violates Title VII and Amendment 14:

• Amendment 14 in relevant part says: "No State shall,.. deny to any person within its
jurisdiction the equal protection of the laws .•••

• "HR 3590" Title V Sections 5201 and 5202 includes a provision dealing with federally
funded student loans. Section 10908 State loans in violation of Title Vll of the Civil
Rights legislation. The provision set forth in the «Act» specifically maneuvers loan
monies to "historically black and minority" colleges to the tune of 2.55 billion dollars.
Unlawfully. the creators of this legislation and those that supposedly read and enacted
this decided they were above the laws that guarantee '"equal protection and treatment"
for all citizens and made the decision that members of racial and ethnic minorities are
somehow underserved, because in their small minds, members of these groups are
unable (clearly an insult to their intelligence) to become doctors, nurses. or professional
technicians. It is inarguable granting loans based upon race or etbnicity is "reverse
discrimination" The Supreme Court has held this is unlawful, see, Regents U Cal. v.
Bakke.438 US 265, (1978);

• In Ricci et al. DeStefano., (citation omitted) (in which Judge Sotomayor was rightly
reversed) in the case of the New Haven. Connecticut Fire Department that passed over
several higher scoring firefighters for promotion because they were of the wrong race or
ethnicity (i.e. White or Hispanic rather than Black). One could say the divisive
hypocrites that initiated this provision are attempting to put a divide between all races.

• The Tanning Salon discriminatory taxation. First and foremost the 10-percent tax violates
the "capitation" provision of the Constitution by taxing not all those in a State equally,
but instead only selected individuals who use the service - not the Tanning Salon's
service! The language of the "Act" specifically taxes the individual not the service.
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That Tax also violates Amendment 14 as well as Article 4, section 2. Paragraph 1: "The
Citizens of each State shall be entitled to all privileges and immunities of the Citizens in
several States. "

85. Count 14: Defendants again failed to reply. therefore by Jaw, another forfeiture is and

was warranted. Defendants will be brief Article 6. paragraph 3 reads:

"The Senators and Representatives ... and executive and judicial O[ficers, shall be
bound by their Oath of Ajfirmation, to support the Constitution"

(I) As demonstrated above in the previous 13-counts, the Constitution of the United States
has been unquestionably violated. Let anyone refute that each legislator that voted for this
bill did not violate their oath to uphold the Constitution, or that they are not guilty of
dereliction of their fiduciary duty to scrutinize the "Act";

(2) Each Representative of the "People" are charged with the duty to securitize every "Act"
so that it complies with the Constitution. Instead, the speaker of the House. Nancy Pelosi
had the audacity to publicly state: "We have to pass the "bill" tofind out what was in if"!
When asked by a reporter does it comply with the Constitution she relies with words to
the effect; "Constitution are you serious, are you serious". Well Ms. Speaker. "We the
People" are serious! And then we have another buffoon, Congressmen John Conyers
saying on television: "LIove these members who get up and say 'read the bill'. What
good is Reading the hill if it's 1000 pages [actual size of bill is 2409 pages, our emphasis]
and you don't have two days and two lawyers to find out what it means after you read the
bill." Senator Thomas Carper (D-DE): Carper described the type of language the actual
text of the bill would finally be drafted in as "arcane," "confusing:" "hard stuff to
understand. " and "incomprehensible." He likened it to the "gibberish" used in credit
card disclosure forms. Are not the above statement outright dereliction of their fiduciary
duty"? [Petitioners~acting pro-se. read the biDin its entirety and had no problems
understanding tbe language of tbe biD, its implications and unconstitutional
provisionsset forth tberein.}

86. The Petitioners respectfully remind this Circuit Court. the above constitutes "high crimes

and misdemeanors" which are impeachable offense, though not an incarceration offense. Article

6, Section 3, of the Constitution that states in part;

••...The Senators and Representatives before mentioned, and Members of several State
Legislatures, and all executive and judicial Qflieers, both of the United States and of the
several States, shall be bound by Oath or A.ffirmation to support this Constitution; .... ".

87. The Court would be derelict to ignore Marbury v Madison concerning oath of office,

held:

35 Case No. 11-2303

A-557



Case: 11-2303 Document: 003110559563 Page: 46 Date Filed: 06/10/2011

••... it is apparent, that the framers of the constitution contemplated [oath, my emphasis]
that the instrument as a rule of government of courts. as well as o{the legislature. fJi'hy
otherwise does it direct the judges to take an oath to support it?This oath certainly
applies in an especial manner to their conduct in the office and character. How immoral
to impose it on them, if they were to be used as the instrument, and the knowing
instruments for violating what they swore to support.

The oath of office, too, imposed by the legislature, is completely demonstrative of the
legislative opinion on the subject. It is in these words: "Ido solemnly swear, that I will
administer justice. without respect to persons, and do equal right to the rich and poor;
and that I will faithfully and impartially discharge all the duties incumbent on me as ----
-, according to the best of my abilities and understanding, agreeably to the constitution
and laws of the United States, Why does a judge swear to discharge his duties agreeably
to the constitution of the United States, if that Constitution forms no rule for his
government? If it is closed upon him, and cannot be inspected by him? If such a real state
of things, this is worse than solemn mockery. To llrescribe, or to take an ogt/!, becomes
equallva crime."

Legal Support; See, Gracedale Spqrts & Entertainment Tnc v. Ticket Inlet, LLC,; Saldana v
Riddle.; Ponce v. Sheahan; Farrellv. Pike; and Neitzke v. Williams. (citations omitted) complete
authorities shown related to Defendants failure to reply for Counts 6. 7. and 8.

88. Count 15, Violation of Amendment 10: James Madison, the architect of the Constitution
says it all:

«The powers delegated by the proposed Constitution to the federal government are kw
and defined. Those which are to remain in the state government are numerous and
indefinite;"

89. The Court would be remiss to ignore that the State of Virginia, in Cuccinelli v. Sebelius.

No. 3:10-cv-91-RVlEmt, upheld that: the "commerce clause" does not give the federal

government the authority to require States to establish an "insurance exchange". This mandate

exceeds the enumerated powers of Congress and thus infringes upon powers properly reserved to

the States and the "People", See Amendment 10. the key word being "People". Since it is
inarguable the "People" bear the cost of implementation.

Note: The New Jersey Senate bas recently failed to pass a measure creating the first "council" for
the implementation of the new law.

• It appears the defense has no idea the purpose of Amendment 10, and what are the
Federal government's limitations within the meaning as written. The Constitution,
Federalist papers, and utterances of the framers, unambiguously placed limitations on the
federal government. The "general welfare" clause gave the federal government authority
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to raise funds exclusively for "national defense;" "the protection of properly,," «the
advancement and regulation of interstate commerce," and the daily operation of
government. Mandating a citizen purchase healthcare insurance for the act of "breathing"
does not constitute an act of commerce, Is the next step to tax carbon-dioxide that people
exhale as a part of riving using the same spurious arguments the "Act" uses?

• The Act mandates all residents of New Jersey and sister States to acquire healthcare
insurance under penalty of law. The Act alters the prior federal-State relationship and
voluntary "contract" to the detriment of the States with respect to prior medical programs.
The Act forces States to create insurance exchanges through which individuals must
purchase healthcare insurance. Each mandate set forth under the provisions of the "Act"
forces the People of New Jersey (Petitioners) to incur financial hardship void federal
assistance.

90. Especially relevant. "HR 3590" mandates an appropriation, conveniently exempting itself

from providing the necessary funding or recourses to administer this requirement, leaving the
costs to be passed on to the citizens and residences (petitioners) of the State of New Jersey and

other States. In Machiavellian fashion. the act in essence mandates involuntary servitude to the

general government by requiring: (I) the State to provide oversight of the newly created

insurance markets; (2) to include inter alia, instituting regulation, consumer protections, rate

reviews, solvency. and reserve fund requirements to include premium taxes.

91. The act converts what had been a voluntary federal-state partnership into a compulsory

top-down "command and control" federal program, in which the State no longer enjoys

Amendment 10 protections. Total discretion of the State is removed, in derogation of the core
Constitutional principle of federalism upon which this Nation was founded. In short, the "Act»

exceeds the vested powers granted by the Constitution, violates Article 1. Section 8, and

Amendment 10 incorporated therein. The Act contains untold numerous unfunded mandates that

will financially burden the Petitioners of the State of New Jersey and our sister States ability to

operate significantly.

Please Take Special Judicial Notice: Nowhere does the Constitution grant authority for "specific
welfare". The Supreme Court delineated between "General Welfare" and "Specific Welfare" in
"United States v Butler. 297 U.S. 1 (1936}" which prohibits the type of activities being
promulgated by the «Act". The "Act" levies taxes, fines and fees, specifically to supply a
product for others not taxed, fined or subject to the fees. The Exchanges, taxes on inferior and
superior health care plans and the other provisions of the "Act" are clearly intended to engage in
"Specijic Welfare» and not "General Welfare" as authorized by the U.S. Constitution.

37 Case No. 11-2303

A-559



Case: 11-2303 Document: 003110559563 Page: 48 Date Filed: 0611012011

CONCLUSION

92, The District Court~s preposterous claim that Petitioners failed to demonstrate they have

standing to cballenge the Constitutionality of the "'Ad'; and the District Court ludittOUSclaim it

"lacks subject matter jurisdiction" over the claims blackens the mtegf1ty of our judicial system,

as well as meaning of a Republic governed by law and not men.

93. Whenever the U,S. Constitution is actively being violated it demonstrates harm to all

citizens not just Petitioners. As ~ the «Act", based upon the Constitution and the facts
presented by Petitioners demonstrates those Congressional representatives that passed this

abortion have acted beyond the powers delegated to Congress by Article 1, Section 8 and the

other grants of Authority in the U.S. Constitution, The Supreme Court has held; Bast v. CQJzen.
88. s. Ct. at 1954,392 US. at 102 "allows petition of tile government for redressofgriev8nces".

94. Nowhere can the District Court demonstrated Petitioners failed to present a set of facts

that would warrant a dismissall The Supreme Court held in llughs v. Rowe. 449 U.S. 5 10. 101

S. Ct 173. 66 L.Ed 2d 163 (1980):

"unless it 9.I!JII!MSkron!l a dmibt" that plaintiff can prove no set of facts in support of
his claim which entitle him to relief."

Also See, Michi.ran So. v. Brgcb & SI JoSf;J!h ~s Rgil USt:rs 4J.t>n. 237 F3d 568,
573 held: "that a claim generaHy S1l1'Vives a motiQfl to dismiss if plaintiff shows any
arguabJe lH::rsis in Jawfor claims alleged,"

95. In the matter at bar, Petitioners did not put forth "generalized grievances" shared by a

large group. This case cites "specific grievances" tbat are shared by those groups and individuals

that have signed on as well as every citizen, resident and visitors of the United States.
"The powers not delegated to the llnited States by the Con..Witution, nor prohibited by it
to the States. are reserved to the States respectfully. or to the pegp/f!."

96. In Cuccinelli v. Sebeltus. the court upheld Virginia's challenge. both as to standing on its

merits. It is important to note the Defendants fails to address the unnecessary extra tax burden

that every citizen of any given State would have to bear. to pay the ex.tra taxes that the States

would have to impose in order to fund the expanded Medicaid benefits adequately. More
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importantly it is the swom duty oftbis Court to protect the Constitution of the United States. I'm

reminded of the words of AleAnder Hamilton:

"This HOIUJnIIJIe Court IIfIUt not enobIe IIefent:/Ilnt$ to sulmitute tIIeir will to that of
their cqnstituents - the courts lITe ohligtded to be l1li intemteJitde botIy IJetween the
people anti the legishIton in order, tunOng BtIter things to keep the latter within the
limits asaignetl to tlleir tlUlIwrity. the intentUJn qfthe people to tIte intention td"tIIei,.
agents (tIej'endmlls) the people II1'e $llpeI'iDr to 60th legishIton anti the COfI11."

97. We, the Petitioners. can only pray this tribunal think long and hard before rendering their

ruling. We pray you put political ideology or affiliations behind and consider the ramifications of

the ruling they are going to render. Take a long hard look at your children. grandchildren,

friends, neighbors and how your ruling will affect them and our Countty. Remember every

American servicemen that proudly wore or is wearing the unifonn of United States and the

Constitution they swore to uphold.

98. The focus must remain on the fuundations of the U.S. Constitution (a contract between

Sovereign States) and the Rights and Responsibilities of its citizens. This Circuit Court has a
fiduciary responsibility to address those allegations that never were decided on their merits after

the District Court created a roadblock by determining Petitioners did not have "standing" to

demand the Constitution's requirements be fullowed.

99. This Circuit Court cannot and must not protect the District Court judge or appease the

federal government by any inaction dealing with the issues and questions openly in a court of
law under the rules of evidence and law. Our Constitutional Republic and legal system has been

compromised once too often.

100. A Republic is governed by Constitutional law. not by the whim of a legislative body or

the executive branch; neither has the right or authority to shred the Constitution. As a father. and

grandfather. as an American I say God forbid. I'm reminded of the words above one of the
entrances to the grade school I attended P.8. 204. Brooklyn; the words are written; "Where law

ends tyranny beginS'.

WHER.BFORE: Accordingly, this case was dismissed for all the wrong stated perception ofwhat

actually constitutes real specific injury that has occurred and will occur. The Dismissal Order of
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April 21. 2011 issued by Judge WolfSon for lack ofstandingljurisdiction must be VACATED to

permit Plaintiff the due prn.cess rights guaranteed under the Fifth and Fowteenth Amendmepts.:

Let this Honorable Circuit Court hear argument in an open court On Counts I, A 3,4.8,9. 10,
II. and 15 or issue a Decision in favor of the Petitioners as was warranted by the Defendants'

failure to respond as required by the FRCP. Let Defendants attempt to dispute each of these

Counts set forth by Petitioners (pro se). if they are capable of putting forth coherent and relevant
arguments. Plaintiffs have observed that that Defendants' submissions to the Court, after being

order to respond or forced to respond due to Plaintiffs' filings, have basically been incoherent,

illogical. fallacious. entanglement of sentences with no real relevant relationship to any of

Petitioners' specific allegations of Constitutional violations by the "Act" and other specific
violations identified by the Petitioners. The District Court and Defendants have arrogantly

shown a distain for the Law by their failure to take seriously the specific violations of the U.S.

Constitution and Statutory Law.

This Court has every Constitutional duty as well as obligation to grant Petitioners a Summary

Judgment for Detault on all lS-Counts. Let Defendants argue whether the IT.S. Constitution was

not abrogated by "H.R.359O" On appeal in the Supreme Court of the United States., athey dare;

In any case. issue an order for default on Counts 5. 6, 7. 12. 13. and 14 as required by law, see.

PRCP ptU"SUantto Rule 8{d) which was an automatic admission that the assertion's of the
allegation in these Counts were correct and factual.

June 7. 2011

To: Ethan P. Davis. Esq .•
United States Department of Justice
Civil Division, Federal Programs Branch
20 Massachusetts Ave. NW, Room 7320
Washington, D.C. 20530
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCIT

\.

-----------------------------------------------------------x
Nicholas E. Purpura, pro se
Donald R. Laster Jr. pro se
et al. (listed on separate of Complaint)

Civil Docket No. J 1-2303

Plaintiffs

OPPOSITION TO REQUEST FOR
30-UA Y EXTENSION OF TIME

AFFFIDA VIT IN SUPPORT

Request For Declaratory Judgment
Individually & in their Official Capacity
UNITED STATES DEPARTMENT OF I-IEALTH
AND HUMAN SERVICES:
KATHLEEN SEBEUUS, in her official capacity
Individually & in their Official Capacity as the
Secretary of the United States, Department of Health
And Human Services;
UNITI';;'DSTATES DEPARTMENT OF THE TREASURY;
TIMOTHY F. GEITHNER, in his official capacity as the
Secretary of the United States Department of the Treasury:
UNITED STATES DEPARTMENT OF LABOR; and HILDA
L. SOLIS, in her official capacity as Secretary of'the United States
Department of Labor,
Defendants.
-----------------------------------~--------------------------x

For the following reason, Petitioners strongly object to any extension of time, for

appellees' to file their opposing brief.

1. Petitioners are aware that any extension of time is rarely given, and in this present action

no justifiable excuse exists that has been presented that would justify granting any such

extension.

2, Once again the Department of Justice is acting in a duplicitous manner claiming they

have not previously received any extension. Throughout these protracted proceeding

defendants have repeatedly requested and have been granted (procedurally infirm) (3x's)

extensions. Yet, not once have defendants addressed the allegation set forth in Plaintiffs'

Petition. To claim that the Justice Department has deadlines in three other "Affordable
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Care Act" cases that will fall within or shortly after the briefing periods of June 22, 27,

and July J 3ill, 2011 in no way is good cause since the Department of Justice has hundreds

of attorneys at their disposal. It is undeniable that scores ofthem are assigned to the task

of defending the constitutionality of the Healthcare Act - ''-H.R. 3590".

3. Most relevant, by Fed. R. Civ. P., this Honorable Court is only permitted to examine the

record before the District Court for any possible constitutional, legal, or factual error. As

is plainly apparent by the Appendix on file, the entire record submitted by the

Department of Justice consisted of a total of IS-pages which was a rehash of arguments

made before other District Courts that have been previously rejected. Defendants

fallaciously claim that an extension of time is necessary to ensure adequate time 10

prepare the government brief, in consultation with affected agencies.

4. The question therefore come to mind, what legal advice could any agency of government

present or advise; when all legal questions come under the auspicious of the Justice

Department. Clearly, this is another mendacious stalling tactic to protract this matter

further.

5. WHEREFORE, Petitioners pray this Honorable Court deny Defendants request for any

extension of time.

Respectfully submitted,

l;ff:r~---------
Nicholas E. Purpura.
pro se,

-~~~=!f::~-:Z;;/·---
Donald R. Laster Jr.
prose.

Date: June 15 _, 201'
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PROOF OF SERVICE

United States Appeals Court, For the Third Circuit, Civil Case No. 11-2303 PURPURA et al v.
SEBELfUS et a1:

OPPOSITION TO MOTION FOR EXTENSION OF TIME

We, Nicholas E. Purpura and Donald R Laster. Jr,

Served the above referenced documents by causing a true and correct copy to ~1ARK B>
STERN. ALISA B> KLEIN and DANA KAERSVANG, Esq.s' be mailed certified, return
receipt as follows to Attorneys for:

KATHLEEN SEBELIUS and the UNITED STATES DEPARTMENT OF HEALTH AND
HUMAN SERVICES; Secretary of the United States Department of Health and Human Services
200 Independence Avenue, S. W.
Washington, D.C. 20201

TIMOTHY F. GEITHNER and the UNITED STATES DEPARTMENT OF THE TREASURY,
Secretary of the United States Department of the Treasury;
1500 Pennsylvania Avenue, NW
Washington, D.C. 20220

Hll..DA L SOLIS and the U~"1TED STATES DEPARTMENT OF LABOR; Secretary of the
United States Department of Lab or;
ZOOConstitution Ave., NW
Washington, D.C 20210

I declare under penalty of perjury under the State of New Jersey that the foregoing is true to the
best of my knowledge. -" ' .~

Dated June 15,2011

For Plaintiffs, J

Nicholas E. Purpura, pro se
I&02Rue De La Port
WaH, New Jersey 07719
732- 449-0856
118- 974-2273

Donald L. Laster Jr. pro se
25 HeidI Ave
West Long Branch, New Jersey 07764
732- 263-9235
732- 539-5658
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UNITED STATES COURT OF APPEALS

FOR THE THIRD CIRCIT

U.S. C.A. 3rd

---------------------------------x
Nicholas E. Purpura, pro se
Donald R. Laster Jr. pro se
et at. (listed on separate of Complaint)

Civil Docket No. 11-2303

Plaintiffs

AFFFIDA VIT IN SUPPORT
OF ORDER TO SHOW CAUSE
FOR A RESTRAINING ORDER

DUE TO
EXTRODINARY CIRCUMSTANCES

THAT REQUIRE EMERGENCY RELIEF

VIOLATION Title 28 U.S.C. 1331
& CIVIL RIGHTS

Request For Declaratory Judgment
Individually & in their Official Capacity
UNITED STATES DEPARTMENT OF HEALTH
AND HUMAN SERVICES;
KATHLEEN SEBELIUS. in her official capacity
Individually & in their Official Capacity as the
Secretary of the United States. Department of Health
And Human Services;
UNITED STATES DEPARTMENT OF THE TREASURY;
TIMOTHY F. GEITHNER. in his official capacity as the
Secretary of the United States Department of the Treasury;
UNITED STATES DEPARTMENT OF LABOR; and HILDA
L. SOLIS. in her official capacity as Secretary of the United States
Department of Labar.

Defendants.
------------------------------x
«Justice will only exist where those not cif.fectedby i,yustice are filled with the same amount of
indignation as those offended"

Plato (c427-347 BC)

L Under the authority of Article 3. Section I, Congress has vested the District Courts with

"Original jurisdiction of all civil actions arising under the Constitution, laws •••", Article
3 of the Constitution provides. "the judicial Power shall extend to all Cases, in Law and
Equity. arising' under ..., the Laws of the United States ...••: the Supreme Law of the Land

the United States Constitution.

1 Case 11-2303
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PRELIMINARY STATEMENT

2. From the onset. Petitioners allege no legal argument exists to prevent the said forth relief
request herein granting Petitioners request for a temporary restraining order on any

further enforcement or implementation of "H.R.3S90" until this action is fully
adjudicated.

3. It is and has been customary judicial procedure for the Courts to be governed by statutory

direction especially concerning procedural due process. The Federal Rules Civil

Procedure (PRep) are unambiguous especially Rule 8(d) concerning forfeiture.
4. It is inarguable Defendants failed to respond, as required by law. to the original Petition,

only submitting procedurally infirm requests for extensions of time, after Petitioners

submitted a Motion for Summary Judgment more than 80 days after serving Defendants

(DOl) with the original Petition. Defendants. even with their infinn responses. failed to

address Counts 5. 6, 7. 11, 12, 13, and 14 of the original petition thereby, by law,

admitted to each said averment set forth in the Petition. It must also be noted Defendants

failed to adequately or otherwise answer any of the other nine (9) allegations with

specificity and particularity that would satisfy the FRCP.
5. The current appeal before this Circuit Court is whether the District Court denied

Petitioners their Constitutional Rights? The District Court erred in its assumption that

Petitioners where without 'standing' to challenge the validity or the unconstitutionality of
"H.R.3S90".

6. lbought the District Court was mistaken for numerous reasons. The recent unanimous (9-

0) decision rendered on June 16, 201I in Bond v. United Statf#§ (09-1227) held

individuals have the constitutional right to sue when laws are unconstitutional. Most

relevant any citizen may sue the government to say that a law infringes on the reserved

powers of the States, and so violates the Constitution. In short, the Supreme Court
decision renders the District Court's ruling using standing as the basis for the denial to

litigate islwas then and now legally insignificant and void.

7. When the federal government passes a law in an area that is the State's business only that
harms individual liberty. So any person who bas lost any liberty under that law may sue

to get it back said Justice Anthony Kennedy. writing for the court:

«The Framers concluded that allocation of powers between the National Government
and the States enhances freedom. first by protecting the integrity of the governments

2 Case 11-2303
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themselves, and second by protecting the people, from whom all governmental
powers are derived"

"By denying any one government complete jurisdiction over all the concerns of
public life, federalism protects the liberty of the individual from arhilrary power.
When government acts in excess ofils lawjUJpowers, that liberty is at stake .••

"An individual has a direct interest in objecting to laws that upset the constitutional
balance between the National Government and the States when the etiforcement of
those laws causes injury that is concrete, particular, and redressable. Fidelity to
principles offederalism is notfor the States alone to vindicate. ••

"That claim need not depend on the vicarious assertion of a State's constitutional
interests, even if a State's constitutional interests are also implicated. ,.

8. Justice Ginsberg with Justice Breyer concurring writing separately stated: "In short,

"beyond the power Congress. 'for any reason, is "no law at all."

9. In the matter of Purpura v Sebelius the government was petitioned for grievances based

upon Amendment 1. as well as Amendment 10. No argument based upon positive law

exists to deny any sovereign natural born Citizen the right and authority to petition their

government concerning a violation of their Constitutional protected rights. As clearly

expressed by Justice Ginsburg in ber concurring opinion of Bend. v. United States (09-

1227) states one does not have to be a directly involved party to challenge the

constitutionality of a law:

"And that is so even where the constitutional provision that would render the
conviction void is directed at protecting a party not before the Court. Our decisions
concerning criminal laws irifected with discrimination are illustrative. The Court
must entertain the objection---and reverse the conviction-even if the right to equal
treatment resides in someone other than the defimdant. "

10. "H.R. 3590" criminalizes various actions or rather non-actions of citizens and residents of

the United States of America in violation of the U.S. Constitution.
11. Petitioners" Petition contains 15-Counts citing 19 violations of the U.S Constitution and

existing statutory laws. As sovereign citizens of the United States and the State of New

Jersey. as well as citizens that swore an oath to the Constitution of the United States, as
so stated in Article 6, we the Petitioners, are bound by Oath to challenge the

unconstitutionality of "H.R3590" as is this Honorable Court to protect the Constitution

against all those that would violate it.

3 Case 11-2303
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CONSTITUTIONAL AND STATUTORY
Deprivation of Articles, AmendJnents and Statutes

12. We the Petitioners (plaintiffs) request this Honorable Court issue injunction relief for a

Temporary Restraining Order requiring emergency relief. The claim ofirreparable injury.

perhaps the single most important prerequisite for issuance of a preliminary injunctiott; is
no longer potential; it is taking place as this Court reads this Show Cause Order for

Relief. Since on September 24~2010 the commencement of select sections of the "Act"
have been and continue to be unconstitutionally implemented.

13. The question before this Honorable Court is whether the people of the State of New

Jersey Constitutional rights have been and are being infringed upon based upon

misapplication and/or a blatant abuse of authority not granted to the Legislature Or

Executive branch of government of the United States associated with the Senate

originated "lLR.3590".

14. Petitioners submit this Show Cause Order for Relief requesting emergency relief due to
extraordinary circumstances, since again subsequent to September 24. 2010, individual

sections of the Senate originated "H.R. 3590" (hereafter the "Act") had not commenced

prior to judicial review by this or any other Court of these United States. Nor has any

legislative body or Court ruled on whether said "Act" conforms to the Supreme Law of

the Land. the Constitution of the United States. The Defendants must prove that the "'Act"

does not violate the United States Constitution.

Please Take Judicial Notice: In the matter at bar, the Court is duty bound to consider that
Defendants have thus far failed to address the Petition as required by the Fed. R. Civ, P.
thereby forfeiting any rights they might have had.

15. Profoundly important. no citizen should be manipulated and be forced, by politically
powerful individuals who created a privileged class, to unilaterally forgo fundamental

liberties. set forth in the Constitution. including violations of four (4) major statutes.

16. The Senate originated "Act", "H.R. 3590", strips citizens of assets and alters the current

legal policies related to healthcare insurance as well as fundamental freedoms protected

by the U.S. Constitution. As it stands, it is inarguable Petitioners by positive law as well

4 Case 11-2303
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as natural law are being denied their Constitutional Rights prior to any judicial review

addressing the questionable validity of the healthcare "Act". Further implementation of

the "Act" prior to adjudication is tantamount to rendering the Constitution irrelevant. In

short. it puts the cart before the horse or closes the barn door after the horses are out.

11. It is inarguable the District Court failed in its fiduciary duty to uphold the Constitution

and adhere to the Fed. R. Civ. P. from the inception of the Petitioners' Petition.

18. One of the threshold argwnents before this Honorable Court is whether the "Act" has any

validity at all since Defendants failed to answer the original Petition, and then failed to
adequately answer nine (9) of the I5-Counts, and gave no answer to six (6) Counts, after

being illicitly being allowed to answer by the District Court, therefore by statutory law

admitted to the averments set forth in Plaintiffs' Petition.

19. Most importantly. whether Mr. Barak Hessian Obama II was Constitutionally authorized

to sign the "Act" into law, since by his own admission his father was a foreign national

and thus fails to qualify to hold the office of President of the United States" see Article 2,

Section 1. Paragraph 5 of the United States Constitution which states:

"No person except a natural born CitiZen. or Citizen of the United Stales. at the time
of the Adoption of'thts Constitution. shall be eligible to the office of President; .... "

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

20. The U.S. Constitution's Amendment 5, says:

... nor be deprived of life, liberty. or property, without due process of law; nor shall
private property be taken for public use, without just compensation.

21. The U.S. Constitution Amendment, Article 14. says:

...nor shall any State deprive any person of Ii.fo. liberty, or properly without due
process of 14w," nor deny any person within itsjwVdiction the equal protection of
the laws.

22.Article 3. Section 2 extends the jurisdiction to cases arising under the U.s. Constitution,

pursuant to Title 42 U.S.C. 1983 of the Federal Code. for violations of certain protections

guaranteed by Amendments 5, 6~14.etc .. Under the "color of the law". as individuals

and/or in their official capacity. Defendants associated in and with the Federal

5 Case 11-2303
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Government, an enterprise, whether intentionally or mistakenly violated the Natural,

Constitutional and Civil Rights of the citizens of the State of New Jersey and Nation with
the passage of Senate originated "H.R. 359O»~the "Act",

23. As a threshold matter. as outlined on page 5 of PlaintiftS' Petition, relating to the

Constitutional challenges whether: Article 1, Section 7, Paragraph 1; Section 8,

Paragraphs 1. 3, 12, 14, and 15; Section 9. Paragraphs 4 and 5; Article ~ Section 1.

Paragraph. 5: Article 6; Amendments 1. 4, 5, 13. 14. 16, to include violations of the

"Posse Comitatus" Act, Anti-Trust laws; and Title VII were blatantly violated by passage

of said legislation?

24. Plaintiffs' Petition unmistakably demonstrates how the Supreme Law of ~ Land, the

U.S. Constitution, both Articles and Amendments. were violated. Specific and explicit

fundamental guaranteed Constitutional rights are succinctly spelled out in Petitioners'

Petition that were violated by the "Act". In the matter at bar. the Legislative and

Executive branch behaved as if "We the people" Petitioners have no Natural.

Constitutional. or Civil Rights. effectively erasing the Articles of the Constitution. Silt of
Rights and other Amendments. reminiscent of the "Jim Crow" days.

25. The compelling reason to grant this "Restraining Order" is simple. further

implementation of the "Act". the Senate originated "H.R. 3590", is in direct conflict with

and not limited to legislative "prior policy" and legal "preeedent" rendered by all Circuit

Courts and the Supreme Court of this United States. If said "Act" is allowed to proceed
further prior to judicial review, then openly" the Petitioners will be deprived of their

Natural. Constitutional. and Civil Rights to "equal protection and treatment" (not limited

to) as prescribed by law prior to being afforded a "jidJ and fair hearing ."

26. The entire action as alleged by Petitioners spells out the danger of the soft tyranny being
instituted by the legislative branch of government that is controlled by one politically
powerful. party that unilaterally erases every citizens Constitutional Rights under the

"color of law" by passage of the Senate originated (unconstitutional) "Act:'.

6 Case 11-2303
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27. Thereafter. said "Act" institutes punitive punishment and/or retribution upon any citizen

who has the audacity to refuse to comply with unlawful provisions inserted by legislative

fiat. tantamount to open political corruption, that will cost the Petitioners. of not only

New Jersey, but the entire Nation. over-all in the hundreds of billions of dollars in

additional taxes. void judicial review.

28. Of paramount importance is the unprecedented sections of the "Act" that renders the

Judicia] branch of our government totally irrelevant as was dearly articulated in Count

1Z of the Petition whieh they failed to answer. A clear aeknowledgment that the

averment ~ true! As well as the blatant violation of Amendment 5 erasing the "due

process" provision of the Amendment.

29. Petitioners have yet to have an opportunity to address the relevant legal questions before

the court prior to a '<pre-trial." or "evidentiary hearing" at the District Court and/or oral

argument. No record exists submitted by Defendants. The only record in existence is that

of the Petitioners' pleadings. that sets forth a genuine issue of fact, warranting the

granting of Petitioners request for this Restraining Order.

30. The fundamental requisite of "due process of law" is the opportunity to be heard," See.

Grannis v. Ordean; 234 U.S. 385, 394, Milliken v. Meyer. 311 U.S. 467; Priest v. Las

Vegas, 232 U.S.604; Roller v. Holly. 176 U.S. 398:
An elementary and fundamental requirement of due process in any proceeding which
is accorded finality is notice reasonably calculated. under all the circumstances, to
apprise interested parties of the pendency of the action and sH"ol'll them an
oppol'1unity to preselll their objections.

Please Take Special Judicial Notice: As this Honorable Court is aware, at the present no
less than 27-States have been granted permission to adjudicate their petitions on the
validity of the Senate originated "H.R. 3590" the "Act" based upon the "commerce
clause" and Amendment 10. Unlike those complaints; Petitioners' Petition before this
Honorable Circuit Court of the State of New Jersey contains 15 separate Counts that
demonstrate the "Act" is unconstitutklnal! Most relevant, Petitioners set forth the same
argument but not limited to. the suit presented by the Attorneys General of those States.
If arguendo Petitioners are to be successful in only one Count, based upon the alleged
unconstitutionality of the "Act" that creates harm to Petitioners by the "Act's"
unconstitutional implementation the entire «Act" becomes "null and void:" Since its
inarguable the Senate originated "H.R. 3590" and the legislation failed to include a

7 Case 11-2303
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severability clause! That in-of-itself demonstrates the substantial likely-hood of success
based upon the merits set forth within Petition.

31. Unmistakably. the Petition specifically demonstrates each unoonstitutional mandate

inserted within the "Act" finds no basis in law, reason. logic or prior public policy.

Consequently equity and justice is/was non-existent if said "Act" is allowed to be

implemented prior to judicial review on the Constitutional questions presented.. It will

and is causing irreparable damage. Those involved in the passage of this legislation acted

repeatedly in:

1) Absence of subject-matter jurisdiction;
2) Violated statutes;
3) Prior policy;
4) Rules of procedure;
5) Precedent;
6) Procedural "due process" and "equal protection" as set forth in the Constitution to

include a blatant disregard for prior "legal precedent" held by Supreme Court of
these United States.

32. Because of Congressional negligence. Petitioners invoked their right to federal

interdiction under Amendment 1 of the U.S. Constitution and the FRCP. This Circuit

Court of the United States bas before it irrefutable evidence of continual and repeated

deprivation of federally guaranteed Natural,. Constitutiona4 and Civil Rights by

Defendants' implementation of this "Act.

33. It is the civic duty of this Honorable Court in the "interest of substantial justice" to grant

this Smy at least until Defendants can demonstrate to the Court that Petitioners are either
mistaken or that said ••Act ••will have no adverse effect on Petitioners and/or the general

public (See. Bond 11 United States 09-1227) based upon the valid challenges of the

constitutionality of the broad statutory scheme which the "Act" entails.

34. The "Act" as it stands explicitly deprives "We the People" of the State of New Jersey.
and the Nation, of significant property and liberty interest (Amendment 10 and other
Amendments) void procedural "due process" (Amendment 5). and "equal protection"

(Amendment 14) repugnant to the Constitution prior to review by this Honorable Court.

And the fundamental rights of Petitioners to present arguments and to examine or cross

examine each denial by the Defendants.

8 Case 11-2303
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35. The Supreme Court of the United States held. in Goldberg v. Kelly. 397 U.S. 245.2721.
299:

... that for afoil and fair hearing to have occurred, the courts must demonstrate
compliance with elementary legal rules of evidence, and must «state l'eIl$onsfor their
determination" ilIU4 the colU'iSmust indk4le whllt evidence was relied 011..

36. Any denial of a STAY and/or to expedite a trial or any further protracting of this action is

tantamount to cruel and inhuman treatment and the shedding of the Petitioners', as well

as the general public's, Natural. Constitutional, and Civil Rights. Surely it is inarguable

that, by law and by Supreme Court precedent, any violation of the U.S. Constitution, the

Federal Court is authorized and compelled to act.

37. Whether the issue at bar is a bill, act, or legislative mandate, if!t violates the Constitution

it must rendered null and void. As such, the people cannot "'seek relief" from any other

court, since no order exists to appeal from that addresses a single Constitutional or civil

rights violation set forth!

38. Any denial of this TRO will cause Petitioners to suffer injuries by implementation of the
Act prior to being afforded the opportunity to present evidence or oral argument to

establish the impropriety from a standpoint of justice and law. Again, even arguendo
Defendants can miraculously demonstrate to this Court that Petitioners are incorrect,

which they are required to do by the rules of procedure, it is imperative that the Court
review the validity of the "Act'~.

39. Petitioners contend. no adverse hann would be afforded Defendants if said Stay were

granted. Surely the Department of JUstice with its anny of 100's of judicial experts is

capable of presenting an affinnative defense. if they believe one exists. and as required
pursuant to FRCP 8(b) & (d) and 12(b). By Iaw, Constitutional claims pursuant to inter
alia. TItle 28 U.S. Code 1331 mandate an affirmative reply or suffer forfeiture. [Which
by law. Defendants already have in the Court below).

40. Petitioners believe in the principles and laws upon which our Nation was founded. Upon
entering military we swore an oath to defend the Constitution against all enemies foreign

and domestic. The individuals involved in the drafting of this "Act" are comprised of
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powerful political circles that transcend party lines. They've arrogantly demonstrated

they are a law unto themselves and are by all logic. enemies of our Constitutional system

of government (a Republic), therefore creating irreparable harm endangering Petitioners

and all citizens. Each of us, including all judicial appointees. are bound by said oath even

after being Honorably Discharged from their duties to always protect the Republic and

the Supreme Law of the Land, the United States Constitution!

In Conclusion

41. One need not be an attorney, judge. or law clerk to comprehend an injustice. Petitioners

realizes expediting review of this action and lor the granting of an immediate Restraining

Order may not be the usual practice of the Court when the Defendants are Ll.S.

governmental agencies, but under these extraordinary circumstances this request for a

Stay is Constitutionally warranted and necessary to protect Petitioners and the public as a

whole. Especially since Defendants failed to answer the original Petition, tailed to

answer six (6) Counts in their entirety and failed to adequately or otherwise answer nine

(9) Counts of the Motion for Summary Judgment for Default.

42. WHEREFORE, Petitioners pray this Honorable Court grant a Temporary Restraining

Order until Defendant can demonstrate why a permanent Stay should not be granted until

adjudication of the Constitutional challenges presented. Petitioners et. al. have a legally

protectable and tangible interest that is and not just limited to Petitioners as citizens of

this, a contractual Constitutional Republic, that has a very real harm that could indeed

affect everyone in these United States!

Petitioners also request this Honorable Court grant sufficient time to Petitioners acting

pro se to reply to any objections or opposition papers submitted by Defendants. Though

no need exists to deny this relief based upon the record before this Court.

----------------~~~~-----
:..>D~nald R:Lastcr~j~~
pro se.
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Proof of Service

AFFFIDA VIT IN SUI'PORT OF ORDER TO SHOW CAUSE
FOR A RESTRAINING ORDER DUE TO EXTRODINARY
CIRCUMST ANCI~STHAT REQUIRE EMERGENCY RELIEF

ORDER GRANTING A TEMPORARY nESTRAINING DUE
TO EXTRODlNARY CIlICUMSTANCI<:STHAT REQUIRE
EMEROENCY RELIEF

on AppeHee/RespondentfDefendants

KATHLEEN SEBELlUS and the
UNITED STATES DEPARTMENT OF HEALTH AND HUMAN SERVICES
Secretary of the United States Department of Health and Human Services

TIMOTHY F. GElTHNER and the
UNITED STATES DEPARTMENT OF THE TREASURY
Secretary of the United States Department of the Treasury;

HILDA 1.. SOLIS and the
UNlTED STATES DEPAI-UMENT OF LABOR
Secretary of the United States Department of Labor

through their Department of Justice (001) Attorneys

Mark B. Stem. Alisa B. Klein, and Dana Kaersvang
Appellate Staff Attorneys
Civil Division. Room 7235
Department of Justice
950 Pennsylvannia, Ave .. NW
Washington, D.C. 20530

and delivered to the United States Court of Appeals tor the Third Circuit by United States Postal
Service (USPS) Certified and/or Express mail. I declare under penalty of perjury under the State
of New Jersey that the foregoing is true to the best of my knowledge.

17/June/201 I

Donald R Laster Jr
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UNITED STATES COURT OF APPEALS

FOR THE THIRD CIRCIT

------------------·---·---x Civil Docket No. 11-2303
Nicholas E. Purpura, pro se
Donald R. Laster Jr. pro se
et al.

Plaintiffs

ORDER GRANTING
A TEMPORARY RESTRAlNlNG

DUE TO
EXTRODINARY CIRCUMSTANCES

THAT REQrnmEEMERGENCYRELmF
VIOLATION Title 28 U.S.C. 1331

& CIVIL RIGHTS
Request For Declaratory Judgment
Individually & in their Official Capacity
UNITED STATES DEPARTMENT OF HEALTH
AND HUMAN SERVICES;
KATHLEEN SEBELlUS. in her official capacity
Individually & in their Official Capacity as the
Secretary of the United States, Department of Health
And Human Services;
UNITED STATES DEPARTMENT OF THE TREASURY;
TIMOTHY F. GEffHNE~ in his. official capacity as the
Secretary of the United States Department of the Treasury;
UNITED STATES DEPARTMENT OF LABOR; and HILDA
L.SOLIS. in her official capacity as Secretary of tile United States
Department of Labor.

Defendants.
___ 'on • n -------------------------x

LET Appellee/Respondents Show Cause why this Temporary Restraining Order should

not be made pennanent until this issue is fully adjudicated.

On June -" 2011. the Court after reviewing Appellants' Affidavit in Support, and after

due consideration based upon the facts and law necessary to support the cause of action and

request the court FINDS as follows:

1
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The threatened harm to Appellants and those they are spoke-persons for. to include the

general public. outweighs any harm a temporary restraining order would inflict on Respondents.

Issuance of a temporary restraining order ex parte is clearly in the public's interest and

not against the public's interest because the financial burdened the public is now and will

continue to suffer as a whole if said re1ief is denied. Our Nation's financial crisis outweighs any

excuse Respondents can demonstrate as to why this Court should lift this Order. The Court notes

Respondents by their previous pleading stated the "Act" doesn't take effect until 2014.

Appellants and the general public will clearly suffer irreparable injury and financial harm

based upon the facts set forth in Appellants' Affidavit. And, based upon the numerous violations

of the U.S. Constitution demonstrated in the Show Cause Order establishes a substantial

likelihood Appellants will succeed on numerous Constitutional grounds.

The Court enters this Temporary Restraining Order without notice to

AppelleeIRespondent's because the ongoing financial harm and burden placed upon the public as

weU as the specific violation of the U.S. Constitution that AppeUee/Respondents admitted by

failure to set forth any opposing argument in no less than 6-specific Counts set forth in the

Petition.

The Court will accept an opposing reply and thereafter set forth a hearing date for oral

argument to lift this TRO should Appellee/Respondent's request. Until such time and if

Respondent's can demonstrate Appel1ants are incorrect Appellee/Respondent's, officers. agents,

servants, employees, attorneys, and all persons acting in concert with them be restrained from

any further impJementation of"H.R. 3590" "Patient Protection and Affordable Care" Act.

SO ORDERED.

u.s, CIRCUIT COURT JUDGE

2
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UNITED STATES COURT OF APPEALS

FOR THE THIRD cmcrr

----------------.~------.-.-~----x
Nicholas E. Purpura, pro se
Donald R. Laster Ir. pro se
et al,

Date Fired: 06/28/2011

Civil Docket No. 11-2303

MOTION TO VACATE
OR MODIFY

THE CLERKS ORDER
GRANTING EXTENSION OF TIME

Plaintiffs! Appellants

v.
Request For Declaratory Judgment
Individually & in theirOfficial Capacity
UNITED STATES DEPARTMENT OF HEALTH
AND HUMAN SERVICES;
KATHLEEN SEBELIUS, in her official capacity
Individually & in their Official Capacity as the
Secretary of the United States, Department of Health
And Human Services;
UNITED STATES DEPARTMENT OF THE TREASURY;
TIMOTHY F. GEITHNER, in his official capacity as the
Secretary of the United States Department of the Treasury;
UNITED STATES DEPARTMENT OF LABOR.; and HILDA
L. SOLIS. in her official capacity as Secretary of the United States
Department of Labor,

Respondents/Defendants
------. -·---------------------------x

Appellants come before this Circuit Court requesting the ORDER(see, attachment) issued on

June 23. 2011 by the Clerk Marcia M. Waldron be immediately recalled and vacated. Appellants
respectfully allege said ORDER was improperly granted. While Federal Rules of Appellate
Procedure (FRAP) Rule 27 states:

"Rule 27. Motions

(b) Disposition ora Motion fora Pro(:cdund Order. The court may act on a motion for a
procedural order-including a motion under Rule 26(b}-at any time without awaiting a
response, and may. by rule or by order in a particular case, authorize its clerk to act on
specified types of procedural motions. A party adversely affected by the court's, or the
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r

clerk's. action may file a motion to reoonsider, vacate, or modify that action. Timely
opposition filed after the motion is granted in whole or in part does DOt constitute a request
to reconsider, ~ or modifY the disposition; a motion requesting that relief must be
filed."

Allowing B.espondeotsfAppellees specific Motion to be granted by an authorized Clerk in this
particuJar incident,. the approval of the Motion is clearly prohibited under the Loeal AppeUate

Rules (LAR) 31.4 whicb specifically states:

"31.4 Motieus for Es.teasion efTime to File a Brief

A party's first request for an extension of time to file a brief must set tbrth good cause.
GeDm''''!Uk • tJpt the IJ!II'I!W ofdiemodon is!lot for Hv or tllat •••• is
too hMy, are got !JIffIdeat. A first request for an extension of 14 day! or leg may be
made by telephone or in writing. Counsel should endeavor 10 notifY opposing counsel in
advance that such a request is being made. The grant or denial by the clerk of the extension
must be entered on the court docket. If a request for extension of time is made and granted
oraDy. counsel must file a confirmins letter to the clerk and to opposing counsel within 7
days. A first request for an extension of time should be made at least 3 days in advance of
the due date for fitina the brief A:motion filed less than 3 days in advance of the due date
must be in writing ae4 8S ~ !bit •• &ad 1M" 9Il.,... 11KIf:!9ltt!t i!
Izassl did not exist earlier or could not with due diligence have been known or
communicated to the court earlier. SUbsequem requestS for an extension of time must be
made in writing and will be gnmted only upon a showing of good cause that was not
foreseeable at the time the first request was made. Only one motion for extension oftirne to
file a reply brief may be granted." [Emphasis Added]

The issue of Rules of~ as stated the FRAP. filii to state the number of days the Clerk is
authorized to allow, therefore the Cleek is obJisated to adhere to the Local Appellate Rules of tile

Third Circuit see. 31.4.

While Respondent! Appellees went ··on and on" about this and that case they had to handle they

did not in auy tashion state any good cause as required by the Rule 31.4. The two (2) paragraphs

taking up 11 lines at the end of their Motion is nothing more than a statement of

We tIN too INuy to III1S'W1!1" tills Petitloa III t1ds II1II&
Or based upon past history. and numerous procedurally infirm extensions of time. Respondents
have demonstrated:
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Such excuses are clearly and explicitly N.QI a reason to grant an extension of time. LAR 31.4

does NOT allow for 30 day extensions. At most, providing a valid good cause is set forth, only
14 or few!Zy days may be granted.

Throughout the District Court Proceedings, and into this Court, the Respondent/Appellees have

tried to ignore the Petition and engaged in prevarication, stalling and collusion with the District

Court in obvious violations of Judicial Procedures. Even in their "MOTION FOR 30 DAY

EXTENSION IN WHICH TO FILE APPELLEES' BRIEF' they continue in their prevarication

by misrepresenting Appellants" Petition as well as facts. In fact the Clerk of the Court ignored

their outright lie that they never received any extensions or time when in truth they received

THREE (3) procedurally infirm extensions of time. And thereafter failed/refused to answer the

Petition or the Summary Judgment.

It is without argument Appellants Petition, authorized under Amendment I (confirmed and

reinforced by Bond v United States (09-1227)], specifically addresses 19 violations or the US.
Constitution and fOUT (4) existing Statues. Respondent/Appellees failed to answer the original

Petition that by law, as stated in the PRep warranted default on six counts. When forced to

answer, consistently failed to answer six (6) Counts and gave spurious replies to nine (9) Counts,

One can only expect this behavior to continue based upon the current actions.

WHEREFORE, the Appellants pray this Court immediately recall and vacate the Clerks ORDER
of June 23, 2011 based upon the law and true facts presented.

Respondents Opposition was due on July 11, 20 I 1;
By the Courts own Rule the maximum time the Clerk would have been allowed would be 14-
day, that is if good cause was presented

Respectfully submitted,

June 27. 2011
".-~;;;C~~"*?-:

..,Nicholas E. Purpura,
/
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

No. 11-2303

Purpura v. Sebelius

To: Clerk

1) Motion byAppellees for Extension of Time to File Brief

2) Response by Appellants in Opposition to Appellees' Motion for Extension
of Time

The foregoing motion and response are considered. Appellees' motion is granted.
Appellees' brief must be filed and served on or before August 10. 2011.

For the Court.

1& Marcia M. Waldron
Clerk

Dated: June 23. 2()11
DWB/cc:

Nicholas Puxpura
Donald R.. Laster, Jr.
Dana Kaersvang.. Esq.
Alisa B. Klein. Esq.
Mark B. ~ Esq.
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

-------------------------------------------------.-----~--x
Nicholas E. Purpura. pro se
Donald R. Laster Jr. pro se

et al.
REPLY TO GOVERNMENTS COMBINED

OPPOSITION TO PLAINTIFFS
MOTION TO VACATE
THE CLERKS ORDER

GRANTING EXTENSION OF TIME
And MOTION FOR TEMPORARY

RESTRAINING ORDER
Plaintiffs!Appellants

v,

Request For Declaratory Judgment
Individually & in their Official Capacity
UNITED STATES DEPARTMENT OF HEALTH
AND HUMAN SERViCES;
Kl~THLEEN SEBELHJS, in her official capacity
Individually & in their Official Capacity as the
Secretary of the United States, Department of Health
And Human Services;
UNITED STATES DEPARTMENT OF THE TREASURY;
TIMOTHY F. GEITHNER. in his official capacity as the
Secretary of the United States Department ofthe Treasury;
UNITED STATES DEPARTMENT OF LABOR: and HILDA
L SOLIS, in her official capacity as Secretary of the United States
Department of Labor,

Respondents/Defendants
---------------------------------------------------------------x
Respondents again show contempt for the Court, as well as the Fed. Rules ofCiv. P., by failing

to properly respond to the Appellants' Opposition Motion for an Extension of Time and

Appellants" Show Cause Order fur a TRO_ Appellants will address both ingenuous, fallacious,

or should we say juvenile responses now before this Honorable Court.

Extension of Time Argument:

Appellants say again, the "Extension of Time" was improperly granted. Respondents

unquestionably failed to demonstrate "good cause". Respondents claim, with hundreds of

attorneys at their beck and call, that they are too busy at this time to reply because they are

1 Case Number 11-2303
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defending three other actions related to the 'Patient Protection and Affordable Care' Act. When

is being too busy justification for an extension of time proper under the rules? That is what the

11 lines at the end of their ridiculous motion states.

Such self-indulgent and lack of respect for the Third Circuit Court and its rules of procedure are

beyond the pale. What this Honorable Court must make Respondents understand is that they are

not above the rules. And surely ask: what don't they understand about the rule that specifically

states: •••••or t/ud CbIlllSel. is too 11m, IU'I! ROtsllffit:ienr?

Allowing Respondents! Appellees extension of time motion to be granted by an authorized Clerk

in this particular incident, the approval of the motion for an extension of~ is clearly

prohibited under the Local Appellate Rules (LAR) 31.4 which specifically states:

A party's first request for an extension of time to file a brief must set forth good cause.
Gener!Jities, such as that the purpose of the motiou is not for delav or that coupsel is
too Imfy, are not suffideut. A :first request for an extension of 14 days or less may be
made by telephone or in writing. Counsel should endeavor to notifY opposing counsel in
advance that such a request is being made. The grant or denial by the clerk of the extension
must be entered on the court docket. If a request for extension of time is made and granted
orally. counsel must file a confirming letter to the clerk and to opposing counsel within 1
days. A first request for an extension of time should be made at least 3 days in advance of
the due date for filing the brief. A motion filed less than 3 days in advance of the due date
must be in writing and must demoDStratethat the good eause on which the motiou is
based did not exist earlier or could not with due diligence have been known or
communicated to the court earlier. Subsequent requests for an extension of time must be
made in writing and will be granted only upon a showing of good cause that was not
foreseeable at the time the first request was made. Only one motion fur extension of time to
file a reply brief may be granted." [Emphasis Added]

The issue is the Rules of Procedure. as stated in the FRAP. only states a Clerk may be authorized

to approve certain types of motions and the Third Circuit has allowed these types of motions to

be approved by a Clerk. The Clerk is still obligated to adhere to the Local Appellate Rules of the

Third Circuit, in this case see Rule 31.4.

As pro se litigants, Appellants have diligently adhered to "Black Letter Law'" unlike
Respondents. Precedent is legion in all the Circuit Courts including this Third Circuit, to include

the Supreme Court of the United States, that it is the pro se litigants that are to be given latitude

- lawyers are supposed to have been trained in. know. and follow the rules. Respondents have

repeatedly submitted procedurally infirm extensions of time in order to protract the proceeding

2 Case Number 11-2303
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that began in the District Court. In-of-itself is good cause for this Court to deny Respondents

motion for any extension of time. That is unless the Department of Justice is operating under

some special exemption provision. exelusionazy rule. or dispensation that the public bas not been
informed of?

Respondents Qpposition to the "Temporary RestraiBiBg Order" and Standing~

Respondents have demonstrated a complete lack of respect for this Courts' intelligence and shear

contempt for Appellants pro se that this Court should treated as an insignificant nuisance

disregarding the fact that the Petition has been publically touted as the most comprehensive legal

opposition to "H.R.3590" in the United States.

Respondents' opposition is a rehash offaulty arguments that are ofno moment. What this Court

should find more disturbing is Respondents' argument consisted of two incomplete

misstatements related to two (2) violations, taken out of context. of nineteen (19) violations of

the Constitution to include four (4) Statutes contained in the 15-Count Petition. Obviously, a

reading comprehension course is in order. Especially in light of the recent Supreme Court ruling

in Bond v United States (09-1227) in relationship to standing (Did they read it?). Even the Sixth

Circuit's recent ruling in Thomas More Law Center v Obama 10-2388 expounded the same

argument for standing we put forth to establish the Court's authority to adjudicate.

It is without argument Appellants' Petition was authorized under Amendment 1 concerning
standing. The Supreme Court unanimously 9-0 confirmed and reinforced in Bond v United States

(09-1227) Petitioners" standing. Petitioners' Petition specifically addresses nineteen (19)

violations of the U.S. Constitution and four (4) existing Statutes.

RespondentJAppellees failed to answer the original Petition and the Sununary Judgment for

Default within the timefram.e required by law. as stated in the PRep, which warranted a default

on all fifteen counts. When forced to answer. consistently failed to answer six (6) CO\U1tsand

gave spurious replies to nine (9) Counts. As we stated in our prior Show Cause Order. "One can

only expect this behavior to continue based upon the current actions". As we said, they just keep
on giving. the opposition's submitted papers, submitted by Respondents cannot even be

considered an argument - legal or otherwise. Again, they failed to answer anything before this

prayerfully Honorable Court.

3 case Number 11-2303
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Please Take Special Judicial Nsgice: Respondents to either try and curry favor or prejudice this
Court cites a previous case in which Petitioner pro se, then Plaintifi: in the I~ dispute Purpura
v. Bushkin. Gaims, Gains, Jonas & Stream, 317 Fed Appx. 263, 266 (3 Cir 2009) saying:
«(discussing plaintiff Purpura's "abusive and vexatious litigation in this Circuit)",

Their irrelevant citing of this case requires a response and unfortunately forces us to respond and
potentially embarrass the Third Circuit and the District Court of New Jersey, Trenton. Judge
Freda L.Wolfson presiding.

If this Circuit Court reviews the questionable behavior in the referenced action above, and the
misapplication of their "[NOT PRECEDENTIAL] ORDER" for dismissal based on the Rooker-
Feldmen Doctrine. The three Judges panel; Rendell, H~ and Greenberg presiding; should
have to rightfully recuse themselves from this case for the following reasons. Their intentional
misapplication of the Doctrine to protect an inept District Court Judge, Freda L. Wolfson. they
intentionally: (I) ignored the fact that no Court in the State of New York or New Jersey can
produce an Order issued by the State of New York's Court of Appeals that addressed Purpura's
Constitutional and Civil Rights violations which was necessary to invoke the Rooker-Feldmen
doctrine; and, (2) this same three Judge panel made note of the fact that whistle-blowing was at
the root of the litigation and ignored the action had nothing to do with the matrimonial decision
but the use of the matrimonial proceeding as a weapon to bankrupt Purpura for his whistle-
blowing. The State of New York at the time was being bilked out of no-less than SOO MILUON
DOLLARS ($500,000,000.00). Documentary evidence available upon request.
The same Judge Wolfson repeatedly ignored; (1) existing law. (2) precedent, and. (3) rules of
procedure. As she is blatantly guilty in this current Petition in order to ingratiate herself within
the DOJ. In the previous litigation it was proven she was to protecting as what can be described
as "hoodlums in Black-robes" in the State of New York.
Just as she illegally did in that action, committing the same procedural due process violations,
that took place concerning the Petition before the Appeal of bel' decision concerning "H.R.3590".
It appears Respondents. then Defendants,. and the Court fear any open hearing and the
establishment of a legitimate Court record!

That being said Mr. Purpura would welcome a public debate to demonstrate each Judge that took
part in that prior action referenced by the DOJ to attempt to influence the Court should resign or
be removed from the bench for violations of their fiduciary duty and disrespect for the laws of
the United States!
We would also note the loss of all Mr Purpura assets as punishment for whistle-blowing in an
attempt to protect the Taxpayers of State of New York, at the time. was certainly an uyustice.
But in the scheme of things one individual and his family being hurt is a micro-injustice when
compared to the "Patients Protection and Affordable Care Act". "H.R.3590" which is a macro-
injustice that strips all Americans of the guaranteed freedoms as set forth in the Constitution.
If citing Mr. Purpuats past and legitimate litigation is the Department of lusticc"s best argument
to influence this Court to rule in their favor. we welcome it! It's time the DOl received a verbal
spanking from. two pro se for mocking our laws and the integrity of the Court and Judicial
System. That is if we are allowed the proper proceedings and "We the People" are blessed with
an impartial panel of Judges that respect the law. and the oath they swore before God to uphold
the United States Constitution.

4 case Number 11-2303
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WHEREFORE, the Appellants prays this Court immediately recall and vacate the Clerks

ORDER. of June 23, 2011 based upon the law and ~ filets presented;

Immediately issue a Temporary R.est.rainins Order; as should have been done ex parte based on

the filcts and law; and.

Sanction Respondents attorneys for unnecessary delaying tactics, frivolous motion practices and
contempt for the Court's Rules ofProeedure.

Respectfully submitted.

~--~~
/ ~ichOlasE. Purpura. DonaldR. Laster. Jr.

prose prose
July S. 2011
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Proof of Service

We, Donald R. Laster Jr and Nicholas E. Purpura, for Case 11-2303, did te:.rv::e:.tl~l::bJ~f~:S:.t&N~·:::"".:;!·.·~:..- -

REPLY TO GOVERNMENTS COMBINED OPPOSITION TO PLAINTIFFS
MOTION TO VACATE THE CLERKS ORDER GRANTING EXTENSION OF
TIME And MOTION FOR TEMPORARY RESTRAINING ORDER

on AppelIee/RespondentIDefendants

KATHLEEN SEBELIUS and the
UNITED STATES DEPARTMENT OF HEALTH AND HUMAN SERVICES
Secretary of the United States Department of Health and Human Services

TIMOTHY P. GEITHNER and the
UNITED STATES DEPARTMENT OF THE TREASURY
Secretary of the United States Department of the Treasury:

HILDA L. SOLIS and the
UNITED STATES DEPARTMENT OF LABOR
Secretary of the United States Department of Labor

through their Department of Justice (DOJ) Attorneys

Mark B. Stem, Alisa B. Klein, and Dana Kaersvang
Appellate Staff Attorneys
Civil Division, Room 7235
Department of Justice
950 Pennsylvannia, Ave., NW
Washington, D.C. 20530

and delivered to the United States Court of Appeals for the Third Circuit by United States Postal
Service (USPS) Certified and/or Express mail. I declare under penalty of perjury under the State
of New Jersey that the foregoing is true to the best of my knowledge.

06fJuly12011
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

-------------------------------K Civil Docket No. 11..2303
Nicholas E. Purpura,. pro se
Donald ll. Laster Jr. pro se

et aI.

PIaintitTsI Appellants

MOTION FOR DEFAULT
OF APPEAL

AND
ORDER FOR DECLARATOY BELlEF

v.

Request For Declaratory Judgment
Individually 8£ in their Oftieial Capacity
UNlTBD STATES DEPAR'IMBNT OFHEALTIf
AND HUMAN SERVICES;
KATHLEEN SEB:m.IUS* in her official capacity
Individually 8£ in their Ofticial Capacity as the
Seaetary of the United States. Department of Health
And Human Services;
UNITED STATES DEPARTMENT OF THE TREASURY;
TIMOTHY F. GEI11IN.ER. in his official capacity as the
Seaetary of the United states Department of the Treasury;
UNITED STATES DEPARTMENT OF LABOll; and HlLDA
L. SOLlS~ in her o:fficial aqmcity as Secretary of the United States
Department of Labor.

llespondentsIDeendants

\D)EClEUWE~
l\nl JUl 1 2 tOll \.W

____ •••••••_n_*01 __ -------:x
Respondents again show contempt fur the Court, as well as the Fed RMles QlCiv. P .•the Federal
RMIes of AppelJani Procedure. and the Third Circuit's Local Rules of Procedure. by failing to

properly respond to the Appellants Appeal due on July 10. 2011.

According to the Rules. forwarded to pro se litigants on page 4; Titled "Time .RecmiremCllt! for

BJjefs ami Appendix explicitly states:

"Extension of Time: If you need an extension of time in which to file your brief and/or
appendi",- you must request the extension (well before the brief is due) by filing a motion
for extension of time with the Clerk. E!&.epskmsare rat'!ly aupted, Failure to file a
brief when due or to request an extension may result in dismipal of the appeal for failure
to timely prosecute the appeal. 31d Cw. LAR Misc. 107r [Emphasis Added]

1 case Number 11~2303
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Furthennore Local Appellate Rules (LAR.) 31.4 expJioitly states:

" .. , Generatiti_ such as that the purpose of the motion is not for delay or ",at t9"P"d i§
_ bpsv, are DOt SJd!kieata A first request fur an extension of 14 &1m or •• may be
made by telephone or in writing. .,. A motion filed less than 3 days in advance of the due
date must be in writing ami•• d_rate _at aooct•..••OR pidIdIe!MtiM;
••••• did not exist earlier or could not with due diligence have been known or
communicated to the court earlier." [Emphasis Added]

In their motion "GOVF.1lNMBN'r"S COMBINED OPPOSITION TO PRO SE PLA1NTIFF'S
MOTION FOR A TEMPORARY RESTRAINING ORDER. AND MOTION TO VACATE
THIS COURT'S ORDER GRANTING AN EXTENSION" the Respondent/Appellee
dismissively state on page 3 of the "motion" they claim the basis for extension was spelled out in
their prior motion stating

"Although plaintiffS assert that there was no good cause for the extension, the basis for
the extension was set out in the government's extension motion, which was properly
granted. by this court.··

Instead of answering the Appellants' explicit showing that the RespondentI Appellee were given
a procedurally infirm and illicit extension of time. in clear violations of the Rules. they claim

their procedurally mum request was legitimate in spite of tileCourt's Rules and based upon the

CJerk~s violation of1be FlU.P and LAR. Even though their stated reason was "We are too busy",

Thus claiming the Court bas no authority to revoke the illicit extension ortime and claiming the
ndes do not apply to them. Are Respondentf Appellee above the law and rules orthe Court? Do

the Clerks of the Court have authority to usurp the Rules? Do RespondentIAppeDee dictatethe
rules of the Court?

Previously R.espondentI Appellee requested multiple procedurally infirm extension of time. after
repeatedly fbrfeiting by failing to respond as required by the Federal Rules of Civil Procedures

(PRCP1 acting in ~ with the District Court Judae. The blatant connivance is obvious
by a simple examination of the District Coon Record.

Respondent/Appellee are continuing the same game in this prayerlblly Honorable Circuit Court.

This Court has a fiduciary duty to put an end to these games and nticit behaviors that is oceurrin&
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under the color of law. that brings this Court's integrity in question and usurps the authority of

Justices of this Court.

The actions of the Respondent/Appellees reflect the arrogance of self-imputed governmental

exemptions from judicial review as repeatedly cited in Petitioners' Appeal by page and

provisions that renders our Judiciary irrelevant, since no judicial review of the Government's

behavior is allowed. So why should one expect them to adhere to theFRCP~ FRAP and Court's

Local Rules of Procedures.

We respectfully remind the Court. neither the DOJ or the Clerk of the Court are above or

exempt from the rules.

WHEREFORE,

Appellees prayerfully ask this Honorable Court to declare an immediate default for failure to
respond within the requirements as required under this Court's specific Rules of Procedures;

To issue an immediate Order declaring the "Patient Protection and Affordable Care" Act,
known as '~H.R.3590", is invalid and unconstitutional based upon all 15 Counts submitted to this
Court for failure to demonstrate a single Count was incorrect;

Defendants (Respondent/Appellee) are hereby order to cease and desist from all implementation
of the "Act" known as "Patient Protection and Affordable Care" or "H.R. 3590";

At the very least. as an alternative to the relief requested above, this Court should sign the
Temporary Restraining Order that is awaiting a signature before this Court. If this Honorable
Court or Defendants can show legal and legitimate justification to adjudicate further.

July 10, 2011
prose prose
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Proof of Service

We, Donald R. Laster Jr and Nicholas E. Purpura, for Case 11-2303. did serve the following

MOTION FOR DEFAULT OF APPEAL ANI) ORDER FOR
DECLARATOY RELIEF

on Appellee/Respondent/Defendants

KATHLEEN SEBELIUS and the
UNITED STATES DEPARTMENT OF HEALTH AND HUMAN SERVICES
Secretary of the United States Department of Health and Human Services

TIMOTHY F. GEITHNER and the
UNITED 5T ATES DEPARTMENT OF THE TREASURY ~--~--~---------------Secretary of the United States Department of the Treasury ~ IE ~ IE n \Yl IE
HILDA L. SOLIS and the
UNITED STATES DEPARTMENT OF LABOR JUt 1 2 2011
Secretary of the United States Department of Labor

U.S. C.A. 3rdthrough their Department of Justice (DOJ) Attorneys

Mark B. Stem, Alisa B. Klein, and Dana Kaersvang
Appellate Staff Attorneys
Civil Division. Room 7235
Department of Justice
950 Pennsylvannia, Ave .•NW
Washington. D.C. 20530

and delivered to the United States Court of Appeals for the Third Circuit by United States Postal
Service (USPS) Certified and/or Express mail. I declare under penalty of perjury under the State
of New Jersey that the foregoing is true to the best of my knowledge.

1011 uly12 0 1 1 ~~~~':/Y-:~~
Donald R Laster J r
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

----------------------------~~ Civil Docket No. 11-2303
N"1Cho1asE. Purpura. pro se
Donald R. Laster Jr. pro se

eta!. NOTICE OF
MOnoN FORRECUSAL

v.

~IECEIWlIETI
JUL 15 2011 ~o-«

U.S. C.A. 3rd

PlaintiftSfAppeUam:s

Request For Declaratory Judgment
Individually &:. in their Official Capacity
UNITED STATES DEPARTMENT OF HEALnI
AND HUMAN SEIlVICES~
KATHLEEN SEBELIUS. in her official capacity
Individually" in their Oflieial Capacity as the
Secretary of tile United States. Department ofHealtb
And Human Services;
lJNlTED STATESDEPARTMBNT OF THE TREASURY;
TIMOTHY F. 0ElTHNBR,. in his official capacity as the
Secretary of the United States Department of the Treasury;
UNITED STATES DEPARTMENT OF LABOR; and HILDA
L. SOLIS. in her official capacity as Secretaty of the United Stales
Department of Labor.

------------------------------~~
Appellants submit this Motion for the R.ecusa1 of the Honorable Joseph A. Greenaway and

Honorable Thomas L Vanaskie based upon the following reason pursuant to the Federal Civil

Rules Handbook:

• As this Court is aware it is without argument Respondent/Appellees tailed to respond to

Count 6 of Appellants Petiti~ thereby under the Fed Rules of cw. P.•8(b) &:. (d)

conceded that the said averment was correct.

• The Court refused to inform Appellants which Honorable Judges are or will preside on

ours and Respondent/Appellees pending motions. therefore making this Motion

necessary. Though customary, Litigants are usually informed and if there be any reasons
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that a prejudice against himIthem in favor of the adverse party~ such judae shall proceed
no further ~ but another judge shan be assigned to hear the proceediD,gS, See. Title

28 See 411# 144 Bi,¥, or pRjudice ofjudse.. the Coon"s refusal to infbrm Appellants
makes it impossible for Appellants to adhere to the rules of this provision therefore

requiring this Motion.

llifKluaJifisttign oljnmce ...

Title 28 Section 4SS <8> Any j~ j~ or magistrate of the United States shall disqualifY

himself in any proceeding in which his partiality might reasonably be question. Part (b) He shall

also disqualifY himself in the fOnowing circumstances:

• (4) he knows that be, individually or as a fiduciary. . ... has a financial interest in the
subject matter in the controversy or a party to the proceeding. or any other interest that

could be substantially affected by the outcome of the proceeding: Also see:

• (5) (iii) Is known by the judge to have 8 fin.ancia1 interest that could be substantially

affected by the outcome of the proceeding;

• (0) A judge should inform himself about his personal and fiduciary financial interests,
and make a reasonable eftOrt to infbrm himself about the personal financial interests of
his spouse and minor children residing in his household.

FOT the purposes of this section the following words or phrases sbaU have the meaning indicated

• (d) (I) "proceeding" includes pn=triaI. tri~ appellate review ••or other stages of litigation:

• (d) (4) financial interest" means ownership of1egal or equitable interest. however small.

or relationship as ....

As this Court is aware, or should be aware, Respondent/Appellees failed to answer Count 6 of

the Petition that concerns whether Mr. Barak Hussein Obama n is. pursuant to Article 2 of the

U.S. Constitution,. 8"natural born Citizen" and was authorized to sign "HA 3590" into law. The

question remains does Mr. Obama have exec:utive power to also appoint judges to the District,
Circuit and Supreme Court?

Legal.Prec;edent: It is incontrovertible the request for recusal ofHonorabte Joseph A GreeDaway
and Honorable Thomas I. Vanaskie is valid since eacb. has a financial stake in the outcome of
this litigation. At issue is whether Mr. Obama has authority to appoint them to the Circuit Court.
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It is also indisputable Respondents forfeited regardless of the facts that support the "People's'
argument. Respondents' counsels' failure to respond was ignored by the District Court. By law,
it warrants an automatic forfeiture, see Gracedg/e SRorts & Entertainment inc;. v. Ticket Inlet,
LLC. 1999 WL 618991 (N.D. Ill. 1999). Refusing to answer legal conclusions "flies in the face
of the establishment doctrine that legal conclusions are a proper part of federal pleading, to
which Rule 8(b) also compels a response", Saldana v Riddle, 1998 WL373413 (N.D.nl.1998),
commenting that Rule 8(b) "does not confer on any pleader a right ofselfotletermination as to
any aUegation that the pll!ader believes floes n()t require a response". Ponel! v. Shrgahan 1997
WL 798784 (N.D.I11.1997): Rule 8(b) "requires a defendant to respond to IEIl allegations in a
complaint and creates no exception for so-called 'legal conclusions' "). See also Farrell v.
PiM 342 F. Supp.2d 433. 440-41 (M.D.N.C. 2004) noting that «the rules do not permit
defendants to avoid responding complaints legal allegations ", See generally Neitzke v.
.Williams. 490 U.S. 319, 324, 109 S. Ct. 1827, 1831, 104 L.Ed.2d 338 (1989) observing that
federal civil complaints "contain ... both factual allegations and legal conclusions".

FRep Sed): See Phelps v. McCellqn, 30 F3d 658, 663 Lockwood v Wolf Corp. 629 F2d 603, 611
(9th Cir) by law, each allegation was to be treated as if Respondents do not deny the
allegations. When Respondent/Appellees failed to submit an affirmative defense supported by
"documented proof", such as the case at bar, each allegation must h~ treated 3s iffdefendants)
RAAPondentiAppeUees admitted to them!

WHEREFORE. Appellants are in their legal right to request the Honorable Joseph A. Greenaway

and Honorable Thomas I. Vanaskie not take any part in any stage of this litigation.

Speciaj Note: In no way are Appellants questioning the honesty or integrity of either of these two
former District Court Judges, This request for recusal adheres to the rules to assure the integrity
ofthe Court does not come into questioned.

Respectfully Submitted,
,- ~-:;;:.:>

Y;f:;::~Jf;:: :4-:~~~.
Nichofae J?!~Purpura, Donald R. Laster, Jr.
/pro ~e pro Sf:, .
I

July 15, 2011
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Proof of Service

We, Donald R. Laster Jr and Nicholas E. Purpura. for Case 11-2303,. did serve the following

NOTICE OF MOTION FOR RECUSAL

on AppelleeJRespondentJDefendants

KATIiLEEN SEBEUUS and the
UNITED STATES DEPARTMENT OF HEALTH AND HUMAN SERVICES
Secretary of the United States Department of Health and Human Services

TIM011lY F. GEITBNER and the
UNITED STATES DEPARTMENT OF THE TREASURY
Secretary of the unffitd States Department of the Treasury;

mLDA L. SOUS ~~ the
UNITED STATES tiEPARTMENT OF LABOR
Secretary of the U~~tes Department of Labor

throughtheir Department of)~ (001) Attorneys
Mark B. Stem, Alisa B. Klein, and Dana Kaersvang
Appellate Staff Attorneys
Civil Divisi~ Room 7235
Department of Justice
950 Pennsylvannia, Ave., NW
Washitlgton. D.C. 20530

and delivered to the United States Court of Appeals for the Third Circuit by United States Postal
Service (USPS) Certified and/or Express mail. I declare under penalty of peIjury under the State
of New Jersey that the foregoing is true to the best of my knowledge.

151July/2011
0'
Donald R Laster Jr
4
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

....----- ..-----~-- . -.' •..

---------x Civil
Nicholas E. Purpura. pro se
Donald R. Laster Jr. pro se

etal.
MOTION FOB ENTRY

OF DEFAULT
Plaintiffs/Appellants

v.

Request For Declaratory Judgment
Individually &. in their OfticiaJ Capacity
UNITED STATES DEPARTMENT OF HEALTH
AND HUMAN SERVICES;
KATm..EEN SEBELlUS~ in her official capacity
Individually & in their Official Capacity as the
Secretary of the United States, Department of Health
And Human Services;
UNITED STAlES DEPARTMENT OF THE TREASURY;
TIMOTHY F. GEITHNER, in his official capacity as the
Secretary of the United States Department of the Treasury;
UNITED STATES DEPARTMENT OF LABOR; and HILDA
L. SOLIS~ in her official capacity as Secretary of the United States
Department of Labor.

RespondentslDefendan--------------------------------~x
Respondents again show contempt fur the Court as well as the Fed Rules oj'Civ. P., the Federal
Rules of Appellant Procedure, and the Third Circuit's Local Rules of Procedure. by f8iling to

properly respond to the either the District Court or this Honorable Appeal Court failing no less

than fum (4) times to answer the allegation cited in PlaintiffS' Petition.

Pursuant to Rule 55(a): Upon motion ofa party" the clerk of the court may enter a def8ult against
a party who bas tailed to plead or otherwise defend against aUegations.

It is without argument Defendant willfully failed to reply to Counts S, 6, 7. 12,. 13, and 14 as

required by the PRep. pursuant to Rule 8(d). which was and is an automatic admission that the

assertions of these allegations are correct and filctual
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This relief should have been granted by the District Court that violated its fiduciary duty to

uphold procedural due process as required by Black Letter law.

Petitioners' come before this Honorable Court requesting this Court comply with Black Letter

Law as set forth and adhering to Rule 55 (a) entering an Entry of Default by the Clerk of the
Court immediately.

The onus is now upon the Defendants to argue before this Honorable Court why Petitioners are

not entitled to the requested relief. Defendants have but one option to submit to this Court a

Motion to Vacate proving Petitioners' claims are inaccurate.

Respectfully Submitted,

~~~7

Nicholas E. Purpura.
prose

Donald R Laster. Jr.
prose

July 25, 2011
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Proof of Service

The following documents

Entry for Default

Clerk Letter

were served upon

Dana Kaersvang
Attorneys. Appellate Staff
Civil Division, Room 7235
United States Department of Justice
950 Pennsylvania Ave., NW
Washington. D.C. 20:530

and the Court of Appeals Third Circuit

United States Court of Appeal for the Third Circuit
21400 United States: Courthouse
601Market Street
Philadelphia, PA 19106-1790

Date Filed: 07/25/2011

by Express and/or Certified Return Receipt Mail on or by 25JJuly!2011 to the best of my
knowledge.
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

-----------------------------------------------------------x
Nicholas E. Purpura. pro se
Donald R. Laster Jr. pro se

et al,

Civil Docket No. 11-2303

v.

MOTION TO
RECALL AND VACATE

AND
REQUEST FOR JUDICIAL
INTERVENTION BY AN
EN BANC COURT

Plaintiffsl Appellants

Request For Declaratory Judgment
Individually & in their Official Capacity
UNITED STATES DEPARTMENT OF HEALTH
AND HUMAN SERVICES;
KATHLEEN SEBELIUS. in her official capacity
Individually & in their Official Capacity as the
Secretary of the United States, Department of Health
And Human Services;
UNITED STATES DEPARTMENT OF THE TREASURY;
TIMOTHY F. GEITHNER. in his official capacity as the
Secretary of the United States Department of the Treasury;
UNITED STATES DEPARTMENT OF LABOR; and HILDA
L. SOLIS, in her official capacity as Secretary of the United States
Department of Labor.

U.S. C.A. 3rd

Respondents! Appellees---------------------------------------x
PreliminarY SW:!ement

For the Republic to function properly. an honorable judiciary is indispensable to justice.

According to the Judicial Code of Conduct it is the obligation of every judge to observe the

highest standards of conduct to preserve the integrity of the Court.

It is indisputable the Court of Appeals for the Third Circuit has in the Appeal of Pumura v.

Sebelius been operating as a law unto itself; and has no regard for the FRCP. FRAP. LAR as well

the Judicial Conduct Rules making a mockery of judicial procedure as well violating "due

process". In short. one could say a quasi-criminal enterprise.

1 case Number 11-2303
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This Court thus far has demonstrated that impartiality is near impossible. One could believe the

Court fears criticism as the Quisling before Hitler from an all-powerful government that bas a

tendency to retaliate against anyone interfering with their Draconian policies. In short, this

Court's behavior is unacceptable that mandates an En bane review.

Background

Before addressing this Court's latest action, it's imperative that an En bane Court be aware of

what bas thus fur transpired that blackens the name of every Honorable Judge sitting on the Third

Circuit, who takes their Oath and responsibilities to adjudicate in compliance with the U.S.

Constitution and rules regardless of their personal feeling and views.

Petitioners have submitted the following legitimate and proper requests:

• Show Cause Order for a TRO which bas still not been signed; (Ignored)
• Motion to Vacate a procedurally infinn Extension of Time; (Ignored)
• Motion for a Summary Judgment; (Ignored)
• Motion for Recusal; July 15, 2011 - Order issued July 28. 2011;
• Request for the names of those Honorable Judges that recused themselves; (Ignored)
• A request to be informed ofwhicb Judges are on the panel; (Ignored)
• Entry of a Motion Entry for Default. (Ignored)

These violations of proper judicial procedure are nearing the numerous violations experienced in

the District Court's willful corruption in connivance with the Department of Justice.

On July 28, 2011 an Order was entered denying Petitioners' request for the recusal of Thomas I

Vanaskie from adjudicating any issue related to Purpura v. Sebelius. Civil Docket No. 11-2303.

Said Order was signed by Circuit Judge Thomas 1. Vanaskie, as "Motion Denied" with !!Q

explanation see, attached. The rules specifically require an explanation why Petitioners' request

has been denied thus demonstrates a biased ruling.

Argument

Judge Thomas I. Vanaskie was appointed to a lifetime post by Mr. Obama and obviously has a
substantigl personal and financial interest in the outcome of the issue at bar. As Petitioners

proved. Defendants acknowledged by their silence, Mr. Obama is ineligible to sign. appointment,

or exercise Presidential authority. Therefore, every law passed or appointment made while Mr.

Obama occupies the Oval Office is invalid.

2 Case Number 11-2303
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It is without argument Defendants failed to respond to Count 6 of the original Petition, that Mr.

Obama is not constitutionally eligible to sign "H.R.3590" into law. It is imperative this Court be

aware that the entire rule of law based on the Constitution, and is the crux of the issue at bar, is at

risk. The appointment of Judge Vanaskie is not valid under the U.S. Constitution.

Disregard for a moment that Defendants failed/refused to address five (5) additional Counts, or

failed to demonstrate that not one of the fifteen (15) Count were not unconstitutional acts as set

forth in the Petition. It is without argument Defendant willfully tailed to reply 10 Counts 5,6, 7.

12, 13, and 14 as required by the PRCP, pursuant to Rule B(d}, which was and is an automatic

admission that the assertions of these allegations are correct and tactual that mandated forfeiture.

It is inarguable that the above facts demonstrate Mr. Obarna is ineligible to hold the Office of the

President. Therefore, Judge Vanaskie is prohibited from adjudicating any issue related to this

Petition. Federal law requires that any judges exclude themselves when circumstances arise that

would involve "even (he appearance of impartiality," Clearly, by silting as a justice and deciding

upon Plaintiffs' Petition would be self-serving.

Once again, Petitioners remind this Court, our public servants who serve the citizens and

residents of the United Slates of their Article 6 Oath to uphold the U.S. Constitution and Laws of

the United States when entering public service. To do anything less soils the integrity of the

Court making a mockery of Justice.

WHEREFORE, Petitioners request this Court en bane Recall and Vacate Judge Vanaskie Order

that was not only self-serving but illegally issued by the rules of Judicial Conduct. Under the

circumstances, Petitioners have requested judicial intervention by an en bane Court, due to the

seriousness of this action, to alleviate the apparent political ideology that get in the way of justice

that would shred the U.S. Constitution as we know it, undermining the "Rule of Law".

Respectfully submitted,

'fp,,;:;2>- ---
Nicholas E Purpura Donald R. Laster, If

3 Case Number 11-2303
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT
July 15, 2011
Panel No. ACO-144

No. 11-2303

NICHOLAS E. PURPURA;
DONALD R. LASTER. JR.,

Appellants

v.
KATIR.EEN SEBELIUS~ Individually and as Secretary of the United States Department

of Health and Human Services.;
UNITED STATES DEPARTMENT OF HEALTH AND HUMAN SERVICES;
TIMOTHY F. GEITHNER. IndividuaUy and as Secretary of the United States

Department of the Treasury;
UNITED STATES DEPARTMENT OF TREASURY;

:mLDA A. SOLIS~Individually and as Secretary of the United States Department of
Labor;

UNITED STATES DEPARTMENT OF LABOR

(D.N.J. No. 3-1()..cv-04814)

Present: VANASK.IE, Circuit Judge

Motion to Recuse Judge Vanaskie.

Respectfully,
Clerkldwb

___________________________ ORDER. _
The foregoing motion is denied

By the Court,

Isl Thomas I. Vanaskie
Circuit Judge

Dated: July 28~ 2011
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We, Donald R. Laster 11' and Nicholas R Purpura, for Case 11-2303, did serve the following

MOTION TO RECALL AND VACATE AND REQUEST FOR ,JUDICIAL
INTERVENTION BY AN EN BANe COURT

Letter to Chief Judge Theodore A. McKt.'e

on AppelleelRespondent/Defendants

KATHLEEN SEBELIUS and the
UNITED STATES DEPARTMENT OF HEALTH AND HUMAN SERVICES
Secretary of the United States Department of Health and Human Services

TIMOTHY F. GEITHNERand the
UNITED STATES DEPARTMENT OF THE TREASURY
Secretary of the United Slates Department of the Treasury;

HILDA L. SOLIS and the
UNITED STATES DEPART!vlENT OF LABOR
Secretary of the United States Department of Labor

through their Department of Justice (DOJ) Attorneys

Mark B. Stem, Alisa B. Klein, and Dana Kaersvang
Appellate Staff Attorneys
Civil Division, Room 7235
Department of Justice
950 Pennsylvannia, Ave., NW
Washington, D.C. 20530

and delivered to the United States Court or Appeals for the Third Circuit by United States Postal
Service (USPS) Certified anti/or Express mail. I declare under penalty of perjury under the State
of New Jersey that the foregoing is true to the best of my knowledge.

311JuIy/2011

Donald R Laster J1'
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UNITED STATES COURT OF APPEALS
FOR THE n-IlRD CIRCUlT

-----------------------------------------------------------)(
Nicholas E. Purpura. pro se
Donald R. Laster Jr. pro se

er aL
Plaintiffs! Appellants

Civil Docket No. 11-2303

v.

MOTION TO
RECALL AND VACATE

ORDER DATED AUGUST 1.2011
.Judge Greenaway Authoring Judge. (DW)

ANI> SECOND REQUEST FOR
JUDICIAL

INTERVENTION BY AN
EN BANC COURT

Request For Declaratory Judgment
Individually & in their Official Capacity
UNITED STATES DEPARTMENT OF HEALTl-I
AND HUMAN SERVICES;
KATHLEEN SEBELIUS, in her official capacity
Individually & in their Official Capacity as the
Secretary of the United States, Department of Health
And Human Services;
UNITED STATES DEPARTMENT OF THE TREASURY;
TIMOTHY F. GEITHNER, in his official capacity as the
Secretary of the United States Department of the Treasury;
UNITED STATES DEPARTMENT OF LABOR; and fULDA
L. SOLIS, in her official capacity as Secretary of the United States
Department of Labor,

rDy~~~,~U Wi IE VItnll AlJG - 4 2011 liJ)
U.S. C.A. 3rd

Respondents/Appellees
---------------------------------------------------------------x

Preliminary Statement

It has become obvious impartiality as well as proper judicial procedure being adhere to is

impossible in the Court of Appeals for the Third Circuit. On Friday July 28, 2011 Judge Thomas

1. Vanaskie in a ploy to distract Petitioners and instigate unnecessary litigation refused to recuse

himself as a sitting Judge in the matter of Purpura v Sebelius as if he were on the panel, see,

page I of Order top right "Panel No. ACO-144" knowing full well he is/was required to recuse

himself! The LAW IS UNAMBIGIOUSt No Judge can sit on a panel in which they have a

personal and/or financial interest in the outcome of the action, see the Judicial Conduct Rules.

1 CaseNumber ~1-2303
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This same Court of Appeals hubris is beyond the pale that gives new meaning to the tenn

"Hoodlum's in Black-robes", It is a shame that the actions of a few judges acting in an

inappropriate and wUawful manner that bring dishonor to the remaining Honorable Judges on the

Court. To date Petitioners have not been informed by the Court concerning the August 1.2011

Order, instead Petitioners saw the Order as stated below on the Intemet by an agitator that a

ruling was issued on August 1,2011. Thereafter, accusing Petitioners of not following our own

case. The Court Order said:

"08/01/2011 Open Document ORDER(SLOVITER,JORDANand GREENAWAY,JR., Circuit Judges)
The appellant's motion for an injunction pending appear is denied. AppeUant's motion to vacate
the order granting the government an extension of time to file a response brief is denied.
Appellant's motion for default of appeal and order for declaratory relief is also denied.
Appellant's motion requesting that the court disclose the names of those judges who have
recused themselves from this case is denied. Appeflants motion for entry of default is denied ••
filed. Panel No.: 8lD-236. GREENAWAY.JR..Authoring Judge. (OW'"

"08l01120Il Open Document ORDER (GREENAWAY JR.. Circuit Judge) denying Motion to
Recuse Judge Greenaway, JR. filed by Appellants Nicholas Purpura and Donald R. Laster, Jr .•
filed. Panel No.: BLD-236. GREENAWAY, JR.. Authoring Judge. (OW)

It has becoming blatantly obvious the Court of Appeals, Third Circuit in the matter of Purpura

v. Sebelius has instituted a new and special rule titled: "The Purpura/Laster Exclusionary!"

Rule. whereby the FRCP, FRAP, LAR, Judicial Conduct Rules as well as procedure "due
process" will not apply.

It is inarguable Judge Greenaway has a substantial personal and financial interest in the outcome

of the issue at bar. Federal law requires that any judges exclude themselves when circumstances

arise that would involve "even the appearance of impartiality." Clearly, by sitting as a justice

and deciding upon Plaintiffs' Petition, and the numerous papers related to this case is self-

serving. Judge Greenaway was required to recuse himself! Therefore, Judge Greenaway's Order

must be recalled and vacated as invalid!

Note: It appears Judges Greenaway and Vanaskie have been able to unnecessary protract this
litigation in order to protect the Justice Department, Mr. Obama, and their own appointment.

Petitioners inarguably proved Mr. Obama is ineligible to sign <OH.R. 3590" into law, make

appointments. or exercise Presidential authority. Therefore, every law or appointment made

while Mr. Obama occupies the Oval Office is invalid. No need to reiterate what island has been

2 case Number 11-2303
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argued and proved ad nauseam before this Court and District Court which is part of the record

concerning the Defendants failure to reply to Count 6 [to include the other 14-Counts] that

automatically warranted an Order for default rendering "H.R.3590" by law, "null and void" see,

the FRep. pursuant to Rule 8(d).

The failure by Defendants to respond by law, was an admission that Mr. Obama' is ineligible to

occupy the Oval Office as set forth in the Constitution. see, Article II. Section 1.

Judge Greenaway's Order of August I, 2011 blatantly violated proper "due process", even if Mr.

Obama had authority to appoint him or he had no personal or financial interest in the outcome of

this action. The Supreme Court of the United States held for an Order to be considered as

rendering proper' Due process' the Court is obligated to adhere to prior precedent see, Goldberg

v. Kelly. 397 U.S. 245,271,299:

••...that for a full and fair hearing to have occurred the courts must demonstrate
compliance with elementary legal rules of evidence. and must "state regsons {or their
determination" and. the courts must indicate what evidence was relied on."

At all times, like Judge Vanaskie, and now Judge Greenaway was/is absent "subject-matter

jurisdiction" to adjudicated any matter concerning Purpura v. SebeliW,. under the "color of law".

"Orders" that failed to hew to precedent held by the Supreme Court of this United States, as

clearly demonstrated by Judge Greenaway's Order. that fails to put forth a valid explanation
exists for a single denial listed.

In short, at all relevant times, Judges Vanaskie and Greenaway failed to articulate the reason for

the departure .from "public policy," "regulatory requirements." "statutes." "case law", and

"precedent' held by the Supreme Court of the United States

At all relevant times, Judges Vanaskie and Greenaway individually and collectively acted in

concert, directly and indirectly. engaged. and participated in, or aided and abetted. a continuous

course of conduct as an "enterprise" to deny Petitioners procedural "due process" by employing
under the color of law. absent "subject-matter jurisdiction" devices, schemes. and artifices to
acting in connivance with the Department of Justice. engaged in acts, practices, to protract this

litigation by abrogating the FRep, FRAP, LAR. and the Judicial Conduct Rules.

3 Case Number 11-2303
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This Third Circuit could learn a lesson from Supreme Court Justice Brennan:

"what is systematic and obvious: the Supreme Court has the responsibility to tor laying down
law that deeply qffeets some of/he most important domestic matters in (he country. This high
Court tsfar more interested in matters ofpolicy. reason, principle. limits on principle and
generally prevailing/act. And precedent must be treated within th« limit ofthe law:"

WHEREFORE, Petitioners request this Court en bane Recall and Vacate Judge Greenaway's

Order of August 1, 2011 that "vas not only self-serving but illegally issued by the rules of

Judicial Conduct. The illicit behavior of certain individual on the Court have shown they have no

regard for the laws of these United States. Therefore, again under the circumstances Petitioners

request judicial intervention by an en bane Court to protect the integrity of the Court and

Petitioners from coming before a handpicked kangaroo Court.

Respectfully subrnitted,

:/Z/7;#.?/?/~2~~1£---------
NIcholas E. Purpura

__~.'-.--.; Ar ..-~~...?:~?---
___ ,,~_»>!;-0/>"? August 2, 201 I-..-.

Donald R. Laster. Jr
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A-612



Case: 11-2303 Document: 003110615976 Page: 5
Proof of Service

Date Filed: 08/04/2011

We, Donald K Laster Jr and Nicholas K Purpura, for Case 11-2303, did serve the following

MOTION TO RECALL AND VACATE ORDER DATF-R:A-lJGllST 1, 2Ul1 ---,
Judge Greenway Authoring Judge. (DW) AND SECOND l~Uist~F~,;R U WJ IE fF'i j

JUDICIAL INTERVENTION BYANEN BANC COUR~::lj! .\% _" 2011 -11lJJ,
Second Letter to Chief Judge Theodore A. McKee L. J I

U" '"'A t"Id I',,:1. L .Pc, .jron Appellee/Respondent/Den,:ndants

KATHLEEN SEBELIUS and the
UNITED STATES DEPARTMENT OF HEALTH AND HUMAN SERVICES
Secretary of the United States Department of Health and Human Services

TIMOTHY F. GElTHl\TER and the
UNITED STATES DEPARTMENT OF THE TREASURY
Secretary of tho United States Department of the Treasury;

HILDA L. SOLIS and the
UNITED STATES DEPARTMENT OF LABOR
Secretary of the United States Department of Labor

through their Department of Justice (DOl) Attorneys

Mark B. Stern, Alisa B. Klein, and Dana Kaersvang
Appellate Staff Attorneys
Civil Division, Room 7235
Department of Justice
950 Pennsylvannia, Ave., NW
Washington, D.C. 20530

and delivered to the United States COUlt of Appeals for the Third Circuit by United States Postal
Service (USPS) Certified and/or Express mail, I declare under penalty of perjury under the State
of New Jersey that the foregoing is true to the best of my knowledge.

03!AUgUStl20~.1 .;z:.::.~~~~,/£~}Z:7~---
Donald R Laster Jr
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

----------------------------------x Civil Docket No. 11-2303
Nicholas E. Purpura, pro se
Donald R. Laster Jr. pro se

eta1.

Plaintiffs! Appellants
MOTION FOR ORAL ARGUMENT

BEFORE AN
EN BANC COURT

IN THE INTEREST OF
Sua'!TANTlAL JUSTICE

Request For Declaratory Judgment
Individually & in their Official Capacity
UNITED STATES DEPARTMENT OF HEALTH
AND HUMAN SERVICES;
KATHLEEN SEBELIUS, in her official capacity
Individually & in their Official Capacity as the
Secretary of the United States. Department of Health
And Human Services;
UNITED STATES DEPARTMENT OF TIIE TREASURY;
TIMOTHY F. GEITHNER. in his official capacity as the
Secretary of the United States Department of the Treasury;
UNITED STATES DEPARTMENT OF LABOR; and HILDA
L. SOLIS, in her official capacity as Secretary of the United States
Department of Labor,

Respondents/Defendants
---------------------------------------------x

STATEMb"NT OF FACT

In the "interest of substantial justice" Appellants request that oral arg!.!tneIlt1 be allowed, to

establish a record, should it become necessary, to take this matter up on appeal or certiorari to

the Supreme Court of the United States. Thus fur it has become evident that a "fut! and fair"

proceeding is nearly impossible, if the prior actions of the Court are any example of

jurisprudence in action. Like the District Court, this Circuit Court of Appeals first denies that the

facts are factual, and the law is what it says it is. Thereafter dismisses just about all of
Petitioners' very concrete narrative as "speculation and conjecture",

I See Cann1L.1! ..Qr!!§.f!!1. 234 US. 385, 394; Milliken v. Meyer, 311 U.S. 461; Priest .••.Las Veg'l1 232 U.S. 604;
RqJler v. ljolly, 1576 U.S. 398 which held, in short, 'due process of jaw" is the opportunity to be present. and the
opportunity to present objections.

A-615



Case: 11-2303 Document: 003110626032 Page: 2 Date Filed: 08/15/2011

True arguments are presented in written briefs. That being said, the seriousness of this Petition
mandates oral argument to allow each of the Appellate judges to ask questions based on their

review of the record below and the submitted briefs.

Petitioners constitutional rights, by ways and means of provisions set forth in "H.R.3590", which

truly shocks the conscience, deprive Petitioners of due process under the Amendment 5, along

with 18 additional violation of the Constitution that demonstrate with deliberate indifference to

the vast potential fur loss of life, injury, and deprivation of rights, acted, failed to act, and

conspired, in a variety of ways, based on evident knowledge that was set to occur at incremental

intervals, which were designed and intended to, and did, facilitate, enable and aid and abet the

erasing guaranteed protections set forth in the Constitution and statutes. Which is a ghastly

betrayal of the United States Constitution and Country by Defendants assigned to carry out

draconian provisions in the "Act" "H. R..3590".

On August to, 2011 Appellants received notification that an en bane Court denied Appellants'

Motion to Recall and Vacate Judge Vanaskie's Order of June 28,2011, and Judge Greenaway's

Order of August 1, 2011 without explanation or reasoning. This violates Supreme Court

precedent that requires that an explanation for said decision for "due process" to be properly

served.

Please Take Judicial Notice: Shockingly. the Court of Appeals allowed Title 28 Section 455 of
the United States Code to be abrogated. It is without argument Judges Vanaskie and Judge
Greenaway violated that statute, therefore placing themselves above the United States Code and
becoming a law unto themselves, by authoring decisions and Orders single-handedly and without
proper subject-matter jurisdiction. The Rules for Judicial Conduct unambiguously state: "Any
judge is disqualified from participating in any proceeding under these Rules if said Judge has a
financial interest in the outcome"

What is more alarming, Judge Greenaway's misapplication of rules and precedent in his illegal

decision and Order dated August 1, 2011, oDply intimates that his final decision is ere-

determingi. saying:

"Tile appellants hqvg (ailed tQ meet their burden of showing INRI they are like/v to
succeed on the mer!#. oflheir appeal •••»or that thy will be irreparably injured absent
an injunction. Greenaway goes on to cite Republic of Philippines v. Westinghouse Elec.
Corp., 949 F.2 653, 658 (3d Cir. 1991).

2
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It must also be noted the application of the above precedent has no bearing or similarity to the

issue at bar. Judge Greenaway's motives or misunderstanding the law or the issues at bar before

the Court is frightening.

The facts were clearly alleged in the Petition were/are more than sufficient to properly support

their charges against the Defendants at the pleading stage, however horrifying the charges arc.

Further, the assertion that the Petitioners "will not succeed on lite merits" is frivolous. Judge

Greenaway, like the District Court, effectively fails to take into consideration the Order issued

the District Court that dismissed the Petition was "an abuse of discretion" beyond the 'four

comers' of the Petition.

Inarguable Appellants submitted a is-Count Petition that listed 19 proven violations of the

United States Constitution and 4 statutes set forth in "H.R.3590", yet to be contradicted, denied,

or contested.

More to the point: Appellees/Defendants failed to present any argument on 5, 6,7,12, 13, and 14

Counts, thereby, by law, automatically forfeiting2, tbat is if FRee 8{b) and (8{dl haven't been

revoked.

It is incumbent upon this Court to recognize Defendants failure to answer any of the remaining

Nine (9) counts with any specificity or particularity. Combined with the failure to reply to Six (6)

Counts, in-of-itself assures Appellants of prevailing in any honest Court in the United States.

Yet, Judge Greenaway preposterously says:

"The qppeUanlS have (ailed to meet their burden of showing that the" are like!v to
succeed on the merits o{their fW1!e!1l"

More disconcerting. the only issue before this Third Circuit is whether Appellants had standing.

The District Court dismissed the Petition. claiming "lack of subiect matter jurisdiction"

pursuant to Fed. R. Civ. P. 12tb) to come before the District Court."

See, Order dated Judge Freda L. Wolfson; see Appendix (A-27).

• See, Supporting Case Law, (A-231) Gracedale Sports & Enlertamment Inc. Y. Ticket inlet: U.C; Saldana v.
Riddle; Ponce v Sheahan: Fan-ell v. PiM; and, S. Ct. precedent, NI'!itzMll. Williams,

3

A-617



"i'
Case: 11-2303 Document: 003110626032 Page: 4 Date Filed: 08/1512011

Judge Wolfson chose to abrogate Rule 12 (b) (1) and Supreme Court precedent ignoring the fact

that 12(b) is valid "only if tllere is no federal question at issue." A Constitutional challenge

automatically grants "standing and jurisdiction" that mandates adjudication to name just one of

many reasons Appellants would prevail on appeal. before an impartial judiciary. The facts and

record explicitly show that Judge Wolfson by her own admission failed/refused to address the

merits. Again, proves Judge Greenaway's (sitting illegally) decision is pre-determined,

As fur as prevailing on the merits Judge Greenaway appears to have no interest in the merits or

the United States Constitution. His primary motive for remaining on the panel obviously is to

protect his position on the Court.

Judge Greenaway knows, or should know fun well, that Defendants failure to answer Count 6

admits by their silence that Mr. Obama was/is ineligible to sign "H.R.3590" into law. The result

of the failure to answer in-of-itself, by law, mandated a default on this single Count [along with

the remaining 14-Counts]. Such a result would rightfully mean Mr. Obama was ineligible to

appoint Judge Vanaskie and Judge Greenaway to the Third Circuit Court of Appeals.

Shocldngly, the en bane panel that refused to vacate Judge Greenaway's prior Order should also

have recognized his violation of rule of law, as well as the Judicial Conduct Rules, to include the

Court's own Local Appellate Rules Procedure. In the second paragraph Judge Greenaway says:

"The appellants' motion to vacate the order granting the government an extension of time
to file a response brief is denied. We are satisfied that the government has
Shown "good cause "for its request. See 3d Cir. L.A.R. 31.4. "

Who are we? He himself authored the Order. Clearly, Judge Greenaway bas no regard for the

FRCP, the FRAP or the L.A.R., or is in need of a reading comprehension course. The current

Rule dated August 1, 2011 has not been rescinded according to the updated version of the L.A.R;

see, Rule 31.4:

"A Party's first request for an extension of time to file a brief must set forth good cause.
Generalities. sudt lIS that the purpvse td the motion Is not for dekty or that counsel is
too busy, are not suJllcienL "

4

A-618



"\1 Case: 11-2303 Document:003110626032 Page: 5 Date Filed: 0811512011

Also relevant, the Clerk of the Court is/was prohibited from issuing an extension of time for 30-

days. The rule says:

"Afirst request for an extension of La-days Dr less may be made by telephone or in
writing." .

Judge Greenaway incorporates in the same paragraph:

"Appellants ' motion for dejilult of appeal and order for default 0/ appeal and order for
declaratory relief is also denied'. [without reasoning].

Lastly, Judge Greenaway says:

"The appellants' motion/or entry 0/ default is denied."

At law, it is customary for the Clerk to enter a Motion for Entry of Default" if an affidavit

demonstrates the default against the party that failed to plead or otherwise defend. See. Rule 55.

It is without argument that Defendants failed to answer Counts 5, 6, 7, 12, 13, and 14. Therefore

it is/was incumbent upon the Defendants to contest the Motion for Entry of Default, not Judge

Greenaway! Judge Greenaway ruled on every motion without any hearings, nor did he set forth
the required explanation of the basis of his reasoning on each Motion contained in his (illegal)

Order.

Incontrovertible evidence abounds that the District Court and Department of Justice, acting in

connivance, chose to manufacture a fraudulent <standing' argument by twisting existing Supreme

Court precedent instead of following the law and/or proper judicial procedure throughout the
proceedings. Not a single ruling was based upon the law, facts, or proper judicial procedure; all

were found to be non-existent.

We respectfully remind this Court of the words of Supreme Court Justice Antonia Scalia,

concerning the Doctrine of Standing as an Essential Element of Separation of Power, 17>Suffolk

U. L. Rev. 881, 894 (1983):
"'[W]ken an individual who is the V<'lJ' object of a law's requirement or
prohibition seeks to challenge it, he always has standing."

5

A-619



'!I Case:11-2303 Document003110626032 Page:6 DateFiled:0811512011

Obviously, "RR 3590" directly and specifically affects each of us. Thus we have standing and
by all existing precedent will prevail if proper judicial "due process" is observed. We would

also remind the Court of the Supreme Court's per curium, i.e. unanimous (9-0) ruling in "Bond v
United States" 09-1127. as well as the recent ruling from the Sixth Circuit, "Thomas More Law
Center v Obama" 10-2388, that reinforces that Appellants "We the People" have always had

standing to challenge "H.R. 3590" and all issues related to this unconstitutional biHllaw. If

proper judicial procedure, due process and the law was followed Petitioners would have been
issued an Order in their favor.

Unfortunately, procedurally infirm behavioral patterns existed in this matter that prayerfully are

behind us. The previous alleged violation of Petitioners constitutional rights, by ways and means

whIch truly shock the conscience, thus far bas deprived us of proper procedural "due process"

mandated under the Fifth Amendment along with injuries arising from "Act" "H.R.3590" itself.

Appellants believe this is a valid request that this Court set forth a date for Oral argument to
establish a record that has thus fur has been denied by the District C01Irt. It will also allow those

sitting on the bench an opportunity to question the parties concerning each and every Count that

will affect every Americans way of life. Surely, Appellees shouldn't object or fear arguing

against pro se litigants.

"We the People" ask for the sake of our nation this Court adheres to Black Letter Law, proper

judicial procedures, and most importantly, the U.S. Constitution? We know that then: are men of

honor and integrity sitting in the Third Circuit that will followed the law, and their Oath to

uphold the Constitution even if it were distasteful or repugnant to himJher, let them step forward

now.

Thomas Aquinas quoted Augustine who stated:

"Agood Judge does nothing according to his private opinion, but pronounces sentence
according to the law and the right."

Thus far, the two Judges that set down rulings in this matter give new meaning to the Greek

myth of Diogenes; Appellants are carrying a lantern through the Circuit Court in search of an

Honest Judge. "The implication is that there is little hope of finding any especially in the dire

political situation that appear to be governing the Court.

6
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It has also become necessary that Appellants request an en bane Court along with oral argument.

and again. request the removal of Judge Vanaskie and Judge Greenaway as required by Title 28,

Section 455 from adjudicating on any further on the matter of (lebelius v. Purpura,. as required by

the Judicial Conduct Rules!

We pray as a body an En bane court put an end to the disgraceful behavior that has thus fur taken

place for the integrity of the Court. and judiciary as a whole.

WHEREFORE, Appellants request Oral Argument before an en bane Court on the matter of

Purpura v. Sebelius; and the removal of Judges Vanaskie and Greenaway from sitting on any

panel

August to,2011

Co: Clerk of the Court
Dana Kaersvang

7
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Proof of Service

We, Donald R. Laster Jr and Nicholas E. Purpura, for Case 11-2303, did serve the following

MOTION FOR ORAL ARGUMENT

on AppelleefResponrlentlDefendants

KATHLEEN SEBELIUS and the
UNITED STATES DEPARTMENT OF HEALTH AND HUMAN SERVICES
Secretary of the United States Department of Health and Human Services

~-;;;'-;:;;;;--;:;;;--;:-;::~:-=,...,

fij) IE C IE I \Vl1E~.
In} AUG 1 5 2011 l.W

TIMOTHY F. GEITHNER and the
UNTfED STATES DEPARTMENT OF THE TREASURY

U.S. C.A. 3rd·

Secretary of the United States Department of the Treasury;

IllLDA L SOLIS and the
UNITED STATES DEPARTMENT OF LABOR
Secretary of the United States Department of Labor

through their Department of Justice (DO]) Attorneys

Mark B. Stern. Alisa B. Klein, and Dana Kaersvang
Appellate Staff Attorneys
Civil Division, Room 7235
Department of Justice
950 Pennsylvannia, Ave., NW
Washington, D.C. 20530

and delivered to the United States Court of Appeals for the Third Circuit by United States Postal
Service (USPS) Certified and/or Express mail. I declare under penalty of perjury under the State
of New Jersey that the foregoing is true to the best of my knowledge.

1l!AUgustf2011~

Donald R Laster Jf
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UNITED STAlES COURT OF APPEALS
FOR THE THIRD CIRCUIT

-------------------------------------------------x Civil Docket No. 11-2303
Nicholas E. Purpura, pro se
Donald R. Laster Jr. pro se

et al.

Plaintiffs! Appellants
MOTION FOR ORAL ARGUMENT

BEFORE AN
EN BANC COURT

IN TIlE INTEREST OF
SUBSTANTIAL JUSTICE

Request For Declaratory Judgment
Individually & in their Official Capacity
UNITED STATES DEPARTMENT OF HEALTH
AND HUMAN SERVICES;
KATHLEEN SEBELlUS, in her official capacity
Individually & in their Official Capacity as the
Secretary of the United States, Department of Health
And Human Services;
UNlTED STATES DEPARTMENT OF THE TREASURY;
TIMOTHY F. GEITHNER, in his official capacity as the
Secretary of the United States Department of the Treasury;
UNITED STATES DEPARTMENT OF LABOR; and HILDA
L SOLIS, in her official capacity as Secretary of the United States
Department of Labor,

Respondents/Defendants
--------------------------------------------------------------x

STATEMENT OF FACT

In the "interest of substantial justice" Appellants request that oral argumentl be allowed, to

establish a record, should it become necessary, to take this matter up on appeal or certiorari to

the Supreme Court of the United States. Thus far it has become evident that a "full and fair"

proceeding is nearly impossible, if the prior actions of the Court are any example of

jurisprudence in action. Like the District Court, this Circuit Court of Appeals first denies that the

facts are factual, and the law is what it says it is. Thereafter dismisses just about all of

Petitioners' very concrete narrative as "speculation and conjecture".

1 See Garmis v Ordeafb, 234 U.S. 385, 394; Milliken v, Mever. 311 U.S. 467; Priest v. Las Vegas, 232 U.S. 604;
Roller v. Holly, 1576 U.S. 398 which held, in short, 'due process of law" is the opportunity to be present, and the
opportunity to present objections.

1
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True arguments are presented in written briefs. That being said, the seriousness of this Petition

mandates oral argument to allow each of the Appellate judges to ask questions based on their

review of the record below and the submitted briefs.

Petitioners constitutional rights, by ways and means of provisions set forth in "H.R.3590", which

truly shocks the conscience, deprive Petitioners of due process under the Amendment 5, along

with 18 additional violation of the Constitution that demonstrate with deliberate indifference to

the vast potential for loss of life, injury, and deprivation of rights, acted, failed to act, and
conspired, in a variety of ways, based on evident knowledge that was set to occur at incremental

intervals, which were designed and intended to, and did, facilitate, enable and aid and abet the

erasing guaranteed protections set forth in the Constitution and statutes. Which is a ghastly

betrayal of the United States Constitution and Country by Defendants assigned to carry out
draconian provisions in the "Act" «H.R3590".

On August 10,2011 Appellants received notification that an en bane Court denied Appellants'

Motion to Recall and Vacate Judge Vanaskie's Order of June 28, 2011, and Judge Greenaway's

Order of August 1, 2011 without explanation Of reasoning. This violates Supreme Court

precedent that requires that an explanation for said decision for "due process" to be properly

served.

Please Take Judicial Notice: Shockingly, the Court of Appeals allowed Title 28 Section 455 of
the United States Code to be abrogated. It is without argument Judges Vanaskie and Judge
Greenaway violated that statute, therefore placing themselves above the United States Code and
becoming a law unto themselves, by authoring decisions and Orders single-handedly and without
proper subject-matter jurisdiction. The Rules for Judicial Conduct unambiguously state: '"A1ry
judge is disqualifiedfrom participating in any proceeding under these Rules if said Judge has a
financial interest in the outcome"

What is more alarming. Judge Greenaway's misapplication of rules and precedent in his illegal
decision and Order dated August 1. 20 II, openly intimates that his rmal decision is pre-
determined. saying:

"The appellants have {ailed to meet their burdell of showing that ther are likely to
succeed on the merits of their a1!1leal..•., or that thy will be irreparably injured absent
an injunction. Greenaway goes on to cite Republic of Philippines v. Westinghouse Elec.
Corp., 949 F.2 653, 658 (3d Cir. 1991).

2
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It must also be noted the application of the above precedent has no bearing or similarity to the

issue at bar. Judge Greenaway's motives or misunderstanding the law or the issues at bar before

the Court is frightening.

The facts were clearly alleged in the Petition were/are more than sufficient to properly support

their charges against the Defendants at the pleading stage, however horrifying the charges are.

Further. the as...c;ertionthat the Petitioners "'will not succeed on the merits" is frivolous. Judge
Greenaway, like the District Court, effectively fails to take into consideration the Order issued

the District Court that dismissed the Petition was "an abuse of discretion" beyond the 'four

comers' of the Petition.

Inarguable Appellants submitted a 15·Count Petition that listed 19 proven violations of the

United States Constitution and 4 statutes set forth in "H.R.3590", yet to be contradicted, denied,

or contested.

More to the point: Appellees/Defendants failed to present any argument on 5, 6, 7, 12, 13, and 14

Counts, thereby, by law, automatically forfeiting ', that is if FRCP 8(b) and (S(d) haven't been

revoked.

It is incumbent upon this Court to recognize Defendants failure to answer any of the remaining

Nine (9) counts with any specificity or particularity. Combined with the failure to reply to Six (6)

Counts, in-of-itself assures Appellants of prevailing in any honest Court in the United States.

Yet, Judge Greenaway preposterously says:

"The appellants have (ailed to meet their burden of showing that they are likely to
succeed on the merits of their "PIleal"

More disconcerting, the only issue before this Third Circuit is whether Appellants had standing.

The District Court dismi.~sed the Petition, claiming "lack of subject matter iurisdiction~'

pursuant to Fed. R. Civ. P. 12(b) to come before the District Court."

See, Order dated Judge Freda L. Wolfson; see Appendix (A-27).

2 See, Supporting Case Law, (A-23 I) Gracedale Sports & Entertainment Inc. y. Ticket Inlet. LLC: Saldana v.
Riddle: Ponce v. Sheahan: Farrell v. Pike: and, S. Ct. precedent, Neitzke v. Williams,

3

A-625



Judge Wolfson chose to abrogate Rule 12 (b) (1) and Supreme Court precedent ignoring the fact

that 12(b) is valid "only if there is no federal question at issue." A Constitutional challenge
automatically grants "standing and jurisdiction" that mandates adjudication to name just one of

many reasons Appellants would prevail on appeal before an impartial judiciary. The facts and

record explicitly show that Judge Wolfson by her own admission failed/refused to address the

merits. Again, proves Judge Greenaway's (sitting illegally) decision is pre-determined.

As far as prevailing on the merits Judge Greenaway appears to have no interest in the merits or

the United States Constitution. His primary motive for remaining on the panel obviously is to

protect his position on the Court.

Judge Greenaway knows, or should know full well, that Defendants failure to answer Count 6

admits by their silence that Mr. Obama was/is ineligible to sign "H.R.3590" into law. The result

of the failure to answer in-of-itself, by law, mandated a default on this single Count [along with

the remaining 14-Counts]. Such a result would rightfully mean Mr. Obama was ineligible to

appoint Judge Vanaskie and Judge Greenaway to the Third Circuit Court of Appeals.

Shockingly, the en bane panel that refused to vacate Judge Greenaway's prior Order should also
have recognized his violation of rule oflaw, as well as the Judicial Conduct Rules, to include the

Court's own Local Appellate Rules Procedure. In the second paragraph Judge Greenaway says:

"The appellants' motion to vacate the order granting the government an extension of time
to file a response brief is denied We are satisfied that the government has
Shown "good cause't for its request. See 3d Ctr. L.A.R. 31.4."

Who are we? He himself authored the Order. Clearly, Judge Greenaway has no regard for the

FRep, the FRAP or the L.A.R.o or is in need of a reading comprehension course. The current

Rule dated August], 2011 has not been rescinded according to the updated version of the L.A.R;
see, Rule 31.4:

"A Party 'sfirst requestfor an extension of time to file a brief must set forth good cause.
Generalities, such as that the purpose of the motion is not for delay or that counsel is
too busy, are not s~cient, "

4
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Also relevant, the Clerk of the Court is/was prohibited from issuing an extension of time for 30-

days. The rule says:

"A first request for an extension of 14-days or less may be made by telephone or in
writing. "

Judge Greenaway incorporates in the same paragraph:

"Appellants' motionfor default of appeal and order for default of appeal ond order for
declaratory relief is also denied". [without reasoning].

Lastly, Judge Greenaway says:

"The appellants' motion/or entry of default is denied."

At law, it is customary for the Clerk to enter a Motion for Entry of Default" if an affidavit

demonstrates the default against the party that failed to plead or otherwise defend. See. Rule 55.

It is without argument that Defendants failed to answer Counts 5, 6, 7, 12, 13, and 14. Therefore

it is/was incumbent upon the Defendants to contest the Motion for Entry of Default, not Judge

Greenaway! Judge Greenaway ruled on every motion without any hearings, nor did he set forth

the required explanation of the basis of his reasoning on each Motion contained in his (illegal)

Order.

Incontrovertible evidence abounds that the District Court and Department of Justice, acting in

connivance, chose to manufacture a fraudulent 'standing' argument by twisting existing Supreme

Court precedent instead of following the law and/or proper judicial procedure throughout the

proceedings. Not a single ruling was based upon the law. facts. or proper judicial procedure; all

were found to be non-existent.

We respectfully remind this Court of the words of Supreme Court Justice Antonin Scalia,

concerning the Doctrine of Standing as an Essential Element of Separation of Power, 17, Suffolk

U L. Rev. 881, 894 (1983):

"[W]hen an individual who is the very object of a law)'s requirement or
prohibition seeks to challenge it, he always has standing."

5
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Obviously, "H.R. 3590" directly and specifically affects each of us. Thus we have standing and

by all existing precedent will prevail if proper judicial "due process" is observed. We would

also remind the Court of the Supreme Court's per curium, Le, unanimous (9-0) ruling in "Bond v

United States" 09-1127, as wen as the recent ruling from the Sixth Circuit, "Thomas More Law

Center v Obama" 10-2388, that reinforces that Appellants "'We the People" have always had

standing to challenge "H.R. 3590" and all issues related to this unconstitutional bill/law, If

proper judicial procedure, due process and the law was followed Petitioners would have been

issued an Order in their favor.

Unfortunately, procedurally infirm behavioral patterns existed in this matter that prayerfully are

behind us. The previous alleged violation of Petitioners constitutional rights, by ways and means

which truly shock the conscience, thus far has deprived us of proper procedural "due process"

mandated under the Fifth Amendment along with injuries arising from "Act" "H.R.3590" itself.

Appellants believe this is a valid request that this Court set forth a date for Oral argument to

establish a record that has thus far has been denied by the District Court. It will also allow those

sitting on the bench an opportunity to question the parties concerning each and every Count that

will affect every Americans way of life. Surely, Appellees shouldn't object or fear arguing

against pro se litigants.

"We the People" ask for the sake of our nation this Court adheres to Black Letter Law. proper

judicial procedures, and most importantly. the U.S. Constitution? We know that there are men of

honor and integrity sitting in the Third Circuit that will followed the law, and their Oath to

uphold the Constitution even if it were distasteful or repugnant to him/her, let them step forward

now.

Thomas Aquinas quoted Augustine who stated:

"A goodjudge does nothing according to his private opinion, but pronounces sentence
according to the law and the right."

Thus far, the two Judges that set down rulings in this matter give new meaning to the Greek

myth of Diogenes; Appellants are carrying a lantern through the Circuit Court in search of an

Honest Judge. The implication is that there is little hope of finding any especially in the dire

political situation that appear to be governing the Court.

6
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It has also become necessary that Appellants request an en bane Court along with oral argument,

and again, request the removal of Judge Vanaskie and Judge Greenaway as required by Title 28,

Section 455 from adjudicating on any further on the matter of Sebelius v. Purpura, as required by
the Judicial Conduct Rules!

We pray as a body an En bane court put an end to the disgraceful behavior that has thus far taken

place for the integrity of the Court, and judiciary as a whole.

WHEREFORE, Appellants request Oral Argument before an en bane Court on the matter of

Purpura v. Sebelius; and the removal of Judges Vanaskie and Greenaway from sitting on any

panel

Respectfully submitted,

Nicholas E, Purpura Donald R Laster Jr. August 10,2011

Cc: Clerk of the Court
Dana Kaersvang

7
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Case: 11-2303 Document:003110628505 Page: 1 DateFiled:08/15/2011

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

-----------------------------------------------------------J{
Nicholas E. Purpura.pm se
Donald R. Laster Jr, pro se

et al,

Civil Docket No. 11-2303

REPLY OPPOSITION TO
APPELLEES BRIEF ON

APPEAL
Plaintiffs! Appellants

v.

Request For Declaratory Judgment
Individually & in their Official Capacity
UNITED STATES DEPARTMENT OF HEALTH
AND HUMAN SERVICES;
KATHLEEN SEBELIUS, in her official capacity
Individually & in their Official Capacity as the
Secretary of the United States, Department of Health
And Human Services;
UNITED STATE...<;DEPARTMENT OF THE TREASURY;
TIMOTHY F. GEITHNER" in his official capacity as the
Secretary of the United States Department of the Treasury;
UNITED STATES DEPAR1MENT OF LABOR; and HILDA
L. SOLIS, in her official capacity as Secretary of the United States
Department of Labor,

U.S.C.A. - 3rd

RespondentslDefendants

---------------------------------------------------------------J{
PRELIMINARY STATEMEl"lT

Respondents again show contempt for the Court, as well es the Fed Rules of Civ..P., the

Federal Rules of Appellant Procedure; and the Third Circuit's Local Rules of Procedure,
by failing to properly respond to the Appellants Appeal. Instead, Appellees choose to

misstate the facts, as well as established precedent and law.

In an appeal on the record from a decision in a judicial proceeding. both Appellant and

Appellees are bound to base their arguments wholly on the proceedings and body of

evidence and questions presented. Those arguments are presented in written briefs, and

sometimes in oral argument as necessary. especially in this case since Appellees refer

1 Case No. 11-2303

A-631



Case: 11-2303 Document 003110628505 Page:2 DateFiled:08/15/2011

only to selected opinions issued by other Circuit Courts, that in most instances support

Petitioners, or are of no moment as will be shown throughout this Reply Brief.

In this case, Appellees not only ignore conflicting opinions, but attempt to evade the

Constitutional issues (all 19 of them) at bar, They do this by attacking the Appellants

rather than addressing the issues before the Circuit Court. 100 seriousness of the issue at

bar demands that each party be allowed a brief presentation, thereafter if it pleases the

Court each Appellate judge in the interest of justice can questions both sides based on

their review of the record below, and the facts submitted in the briefs.

Appellants contend that the District Court, without justification, in its Order (see A-27)

accepted Defendants' argument that the Petition should be dismissed "for lack of subject

matter jurisdiction pursuant to Fed. R, Civ. P. 12 (b) (1)". That decision by the District

Court :finds no basis in law, reason, or logic, since it contradicts prior policy, rules of

procedure, precedent, and procedural "due process" as well as "equal protection".

The District Court's error constituted an abuse of the discretion it may have thought it

had by making a blanket determination. not based on the factual allegations it was faced

with, but on the Court's subjective personal reaction to the horror of the very thought of

the wrongdoing alleged, that the Petitioners' claims were absolutely implausib1e--as a

matter of law.

The District Court failed to carry out the mandate. which required it to identify the

allegations in the Petition when a constitutional challenge is presented which were

"disentitled to the presumption of truth", claiming because they were "conclusory",

eliminate these, and then determine whether the remaining allegations would support

"plausible" claims of wrongdoing. It failed on all counts.

This was an error of law and/or an abuse of discretion due to the fact that no part of the

proper standard procedure of review was fairly applied. This failure to follow procedure

was to a degree entitling Defendants to dismissal citing Rule 12(b) (1) as justification in
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light of the preponderance of facts, law, and precedent that concretely showed the

unconstitutionality of the "Act" «H.R.3590"that finds no basis in law.

In an appeal on the record from a decision in a judicial proceeding. both Appellant and

Appellees are bound to base their arguments wholly on the proceedings and body of

evidence - as they were presented in the lower Court. Each seeks to prove to the higher

court that the result they desired is the just result. Most importantly "Precedent and Case

law' must figure prominently in the arguments in order for the appeal to succeed.

Appellants will prove that the District Court committed reversible error, that is, an

impermissible action by the Court acted to cause a result that was unjust, and which

would not have resulted had the court acted properly.

NATURE OF THE CASE

The question must be asked: Are we no longer a Republic ruled by law? Battles for civil

rights are crucial, and often more crucial at times than battles against foreign despots. Are

the despots overseas any different from those at home when we allow our Legislature,

Executive, and/or the Courts to be run by despots who trample on our Constitution and

treat it no better than useless rags to be discarded?

Sadly, in this litigation the District Court failed to address the unconstitutionality of

«H.R.3590". By so acting (or failing to act), it rendered the Constitution, statutes, and

precedents set down by the Supreme Court irrelevant by ignoring Petitioners' pleas and

rights.

Appellees in their Opposition titled "Statement of Facts" (pp. 4-8) [A. STAWTORY

BACKGROUND] evince a hubristic attitude set forth in a sales pitch from a side show at

a carnival, by trying to explain irrelevant facts concerning the reasoning why the Court

should support "H.R. 3590". They cite unsupported legislative findings to be taken as

relevant. that have nothing whatever to do with standing, jurisdiction, or the Appeal.

Before this Court is whether the "Act" is Qr is not con§tilm!Qnal. as well as whether or not

Petitioners have standing and the Court has jurisdiction.
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The compelling reason for this Petition arises from nineteen (19) violations of the United

States Constitution and four (4) existing statutes supported by substantial and

incontrovertible evidence. If this "Act", "H.R.359tr. is allowed to remain law and the

usurpation of our Constitution and laws continue unchecked. it will mean the destruction

of our entire fabric of American life, that in and of itself is concrete injury as will be

shown below.

The problem with the District Court's dismissal is that, instead of acting to prevent

manifest injustice by correcting a clear error of law and fact. the Court intentionally

failed to resolve the threshold matters of unconstitutional provisions related to "H.R.

3590" OS-Counts).

Apparently, unjustifiably assuming it impossible for pro se litigants to present a prima
facie action, it created a false 'standing' argument that finds no basis in law or prior

precedence. It is also important to reiterate to this Court that throughout this litigation

Petitioners were repeatedly denied procedural "due process" and "equal protection".
Protecting the Constitutional rights of the citizens of this nation is a fiduciary duty that

must be paramount to the Court. An honest constitutional ruling is crucial to the public

welfare for every citizen in the United States. At this time "H.R.3590" has become law

predicated upon the repudiation of guarantees enumerated in the United States

Constitution.

Appellees. lacking a cogent argument. attempt to belittle Petitioners and again misstate

fact. law. and precedent (authorities cited). Also, Appellees ignore a very important fact.

our Amendment 1 right to Petition our government. Petitioners are spoke-persons for the

600-plus individuals and groups that have signed on to this Petition was clearly explained

throughout the record (see A-208), which there is no need to reiterate.
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JURISDICTION AND STANDING

A Federal District Court has original jurisdiction over «all civil actions arising under the

Constitution, and laws of the United Stales" pursuant to TItle 28 U.S.C. Section 1331. I

Article III. Section 2. is unambiguous:

"The judiCial Power shall extend to all Cases, in Law and Equity, arising under
this Constitution, '" ,.

Appellees expect this Circuit Court to re-interpret the Fed. R. Civ. P. by excluding the

most important factor concerning jurisdiction set forth in Rule 12(b)(l) that is valid to be

applied; "ifthere is no kderallluestion at issue". The threshold issue befo.re this Circuit

Court are nineteen (19) violations of the U.s. Constitution plus usurpation of laws

enacted thereafter.

Appellees make the ridiculous assertion on page 16 of their Brief that: "Plairuiffs

misunderstand standing doctrine. Ii is standing, not merits of plaintijfs' claims that "is a

threshold jurisdictional requirement."
Appellees are grasping at straws here, Maybe this Court should require Appellees counsel

to review the unanimous decision in "Bond 1': United States" 09-1127. concerning

"standing" in relationship to a Constitutional challenge. The Supreme Court's opinion

states:
Bond has standing to challenge the federal statute on grounds that the measure
interferes with the powers reserved to States. (From Summary)

In this case, however, where the litigant is a party to an otherwise justiciable case
or controversy, she is notforbidden to object that her injury results from disregard
of the federal structure of our Government. Whether the Tenth Amendment is
regarded as Simply a "<truism,' H New York, supra. at 156 (quoting United States
1': Darby, 312 U. S. 100, 124 (1941)), or whether it has independent force of its
own, the result here is the same.

There is no basis in precedent or principle to deny petitioner :v standing to raise
her claims. The ultimate issue of the statute s validity turns in part on whether the
law can be deemed "necessary and proper for carrying into Execution" the
President S'Article II. §2 Treaty Power, see U S. Const., Art 1.§8, C/. 18

1 Bell v. Hood, 327 U.S. 678, 66 S. Ct. 733 90 LEd. 939: "where federally protected rights have been
invaded. it has been the rule from the beginning that the courts will be alerted to adjust their remedies so as
to grant the necessary relief.
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In short. a Jaw "beyond the power of Congress; "for any reason, is "no Jaw at
all." Nigro v. United States, 276 u.. S. 332. 341 (1928). The validity of Bond's
conviction dependsupon whether the Constitutionpermits Congress to enact§229.
Her claim that it does not must he consideredand decided on the merits.

Furthermore, Justice Ginsberg observes in her concurring opinion:

For this reason, a court has no "prudential" license to decline to consider
whether the statute under which the defendant' has been charged Jacks
constitutional application to her conduct. And that is so even where the
constitutional provision that would render the conviction void is directed at
protecting aparty not before the Court.

Obviously, <4H.R.3590" directly and specifically affects all Americans.. Thus Petitioners

have "standing" and has "jurisdiction", Nineteen (19) specific violations of the U.S.

Constitution more than satisfies Article IIIconcerning "standing",

Existing precedent past and present supports Petitioners' argument. Recently. the
Supreme Court's per curiam, Le. unanimous (9-O), ruling in "Bond v Unjted State.i" 09-

1127, as well as the recent ruling from the Sixth Circuit, "Thomas More Law Center v

Obama" 1.0-2388, that reinforces Appellants "We the People" had/have «standing" to

challenge "H.R.3590" based upon the unconstitutional provision set forth in the bill/law.

Especially the abrogation of guaranteed Constitutional protection afforded to all
Americans.

Judicial Legal Note: Appellees cite "Thomas More Law Center v Obama" 10-2388.
Pp.Z, 14 as if the rejection to the minimum coverage provision based upon individual
financial harm were the only issue before this Court. If Appellees had read the decision
they would have realized this Authority supports Petitioners. See, pages 6-8. It must also
be noted the fib Circuit confirmed that the Plaintiffs did in fact have "standing"!

Judicial Legal Note: In the recent 304 page ruling3 from the 11th Circuit Court. the Court
notes that the Government admitted that Mary Brown" aD individual. has staDding
when the Court ruled the Individual Mandate was unconstitutional under the commerce
clause. Thus Petitioners pro se obviously have standing and the Government is trying "'to

2 Why the Courts have jurisdietion of this Periion in which standing is found, See Flast v,Cohen, 392 US.
83919(8); U.S. v, SCRAP D -e 410 U.S, 614 (l973) Japan WbalingAss'n. v.American Cetacean Soc .•478
U.S.221, 230-231 (1986); Federal Election Commission Y. Aklins, 524 U.S. H, 25 (1998) and Mass. v, EPA
(citation omitted)
3 http://www;uscourts.gov/uscourtslcourtslcallI201111021.pdf
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have their cake and eat it to". An examination of the various cases over the LOAct"
indicates the Government has argued both side 01the standing "coin". Since when is
one allowed to say one thing in OneCourt and the opposite in another Court? Is this not a
fonn of perjury or fraud?

Obviously, Appellees. failed to read "Bond v United States" 09·1127. The Supreme Court

emphasized the importance of "Standing and Jurisdiction" and the right of the people to

Petition their government, Even prior to "'Bond", the Supreme Court of the United States

emphasized this right. See. Va.lleyForge Christian College v, Americans United wr

Separation o(Church and State, Inc., 454 U.S. 464, 470 (1982) held "because" of the

"unusually broad and novel view of standing" to litigate a substantive constitutional

question in federal courts adopted by the Court of appeals, See. Massachusetts v. EPA,

549 U.S. 497, 227 S. Ct. 1439 1447 2007). By law, even Fed. R. Civ. P. 12(b) (1)

mandates jurisdiction and standing if a Constitutional question is an issue at bar. Again,

there are nineteen (19) specific violation listed to include statutes that effect Petitioners as

wen as all Americans, A bill/law, such as "H.R. 3590". is by design. intended to affect

everyone in a specific way and thus everyone has standing to challenge such a bill/law.

The District Court was required to apply standing, as is this Circuit Court, since to do

otherwise would deny Petitioners "due process" and their right to maintain their

Constitutional rights in a Court of law. See, Cohens v. Virginig., 19 U.S. 264 (1821) "To
do otherwise would be to nullify the Constitution of these United Stotes", To elaborate

further is unnecessary; a complete argument was presented in our reply brief to the

District Court that turned a blind eye to the serious Constitution violations.

The only issue that is/was before this Circuit Court is whether the District Court had legal

authority to dismiss Petitioners' claims without first identifying the allegations in the

complaint. At the same time, said Court, refused to consider evidence that was well-

founded. serious and substantial. Appellees chose to have the merits addressed by their

distorted referring to the allegations in the Petition. Therefore Petitioners will below

clarify those distortions.
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In cases where a judge rather than a jury decided issues of fact, an Appellate Court must

apply an "abuse of discretion" standard of review. Under this standard, the Appellate

Court gives deference to the lower court's view of the evidence, and reverses its decision

if it were a clear abuse of discretion. This is usually defined as a decision outside the

bounds of reasonableness.

Most importantly in this case. it is customary for an Appellate Court to give deference to

a lower court's decision except on issues of law, and may reverse if it finds that the lower

court applied the wrong legal standard. That is exactly what took place in this action.

APPELLEES MISUNDERSTANDING OF AUTHORTIES
Throughout these proceedings Appellees have repeatedly demonstrated a propensity to

misapply, misstate out of context findings and conclusion set forth in the authorities they

cite, to deceive or influence the Courts. Therefore Petitioners win briefly address the

authorities cited in their brief.

• New Jersey Physicians. Inc. v Obama, No. 10-4600, __ F.3d, 2011 EL 3366340
(3d Cir, Aug. 3. 2011). In this case the Plaintiffs really complained only about
interference in the PatientlDoctor and Payment relationship. It has no relevance
to our case.

• Goudy-Bachman v u.s. DePartment of Health & Human Services, No.1: IO-cv-
763 (M.D. Pa.), Challenge to the Individual Mandate on the basis that they will
not be able to purchase/pay for a new car. Ruling supports us in that individuals
had "standing". A separate opinion was to be issues on Commerce Clause issue.

• Thomas More Law Center v Obama, No. 10-2388. _F.3d_, 2011 WL 2556039
(6th Cir. June 29,2011)~ cert petition pending, No. 11-117 (S. Ct.); This case
indisputably supports Petitioners ''standing''' which is what is before this Court.
Interesting, Judge Vanaskie and Greenaway were correct in their analysis and
decision. But unlike that case, Petitioners' petition deals with fifteen (15) Counts
listing nineteen (19) specific violations of the U.S. Constitution.

• Baldwin v. Sebelius, No. 3:1O-cv-1033, 2010 WL 3418436 (SD. CaL Aug. 27,
2010). appeal pending, No. 10-56374 (9th Cir.), cert. before judgment denied, 131
S. Ct. 573 (2010); Generalized issues over privacy. instructions to purchase
insurance, and abortion- related issues. Can be re-instituted.
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• Liberty University. Inc. v. Geithner, 753 F. Supp. 2d 611 (W.D. Va. 2010), appeal
pending, No. I()..2347 (4th Cir.); Abortion. religious freedom, commerce. Skirting
of some of the issues. Not specific enough in the claims.

• Commonwealth of Virginia ex reL Cuccinelli v. Sebelius. 728 F. Supp. 2D 768
(ED. Va. 2010), appeals pending. Nos. 11-1057 & 11-1058 (4th Cir.). petition for
cert. before judgment denied, 131 S. Ct. 2152 (2011). Still pending. Most
importantly. the Federal Court supports Petitioners action. Amendment 10 issue.

• FIQoda ex reL Bondi v. u.s. Depgrlment oiHealth & HUman Services, No. 3:10-
cv-91, _ F. Supp. 2d .i.:» 2011 WL 285683 (N.D. Fla. Jan. 31. 2011). appeals
pending. Nos. 11-11021 & 11-11067 (llth Cir.). This case sets precedent that
clearly grants petitioners standing and the Court's jurisdiction. The 11th Circuit
upheld standing of individuals and invalidated the Individual Mandate.

• Purpura v Buskin. Gaimes, Gain. Jonas & Stream. 317 Fed. Appx. 263 (3d err.
2009). Totally irrelevant to the Constitutional. standing and jurisdiction issues
before the Court.

• Appellees repeatedly. before the District Court attempted to twist the facts in the
LYian case; our explanation should suffice (see A-21S) that demonstrates Lujan
supports Petitioners. Distortion of the issues and Lujan and other Supreme Court
rulings.

Having or not having insurance is not the issue. Being forced to purchase a product is an

issue as are the other 18 specific violations of the U.S Constitution ignored by the District

Court in its fabricated "standing" dismissal argument. The 11th Circuit's 304 page ruling

clearly states the individual mandate exceed the authority granted by Article 1. Section 8.

Paragraph 3.

ARGUMENT

Appellees arrogance knows no bounds, on page 10, saying "As an initial matter. the court

><note[d] that the complaint contains a litany of conclusory allegations concerning the

Act's allegedly illegal, unconstitutional and fraudulent nature". Thereafter they told this

Circuit Court that no rea$Qn exists to ad<tress the Petitioners contentions: see, page 16 of

their brief. Maybe they would also like to sit in judgment and issue the decision and

Order?

Appellees, unable to set forth any cogent argument or defense. attempt to create a bogus

service argument (see, page 17). by twisting the facts. dates and truth to deceive this
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Circuit Court, that need not be defended since that issue is not before this Court, therefore

of no moment except to demonstrate the Appellees counsels' deceitfulness that was

previously addressed in the District Court and found wanting (See A-2 I7-220).

The Supreme Court in Marbury v.Madison held:

"Thus. the particular phraseology of the constitution of the United States confirms
and strengthens the principle, supposed to be essential to all written constitutions,
that the law repugnant to the constitution is VOid; and that the courts, as well as
other departments, are bound by that instrument. "

Petitioners will briefly reiterate how the "Act" «H.R.3590" violates U.S.C.A. 19854 by a

conspiracy to interfere the Civil Rights of all Americans. supported by evidence and

precedent. It is distinguished from judicial review, which refers to the District Court's

overriding constitutional or statutory right to determine if a legislative act or

administrative decision is defective for jurisdictional or other reasons.

The District Court clearly misapplied its authority and ignored the violations the Rule 8

(b) (d)s of the f'RCP. The Supreme Court sought to establish precedent in numerous cases

that suppressed claims in which a fair reading would have readily shown by myriad

factual assertions in the Petition, in abundant details, that the claims formed a web of

allegations that are not "conclusory" at all, but perfectly well-grounded in law and are

concrete in nature.

Appellees preposterously assert: "Petitioners raise only a generally available grievance

about government". Therefore it is necessary for Petitioners to present the facts clearly

alleged in the Petition. facts that are more than sufficient to properly support their charges

against the Defendants at the pleading stage, and now this Circuit Court. Further, the

4 See, Griffen v. Breckenridge, 1971. S. Ct. 1790,403 U.S. 88,29 L.Ed2d 338; Note, The SCQpe of section
1985 (3) see, Griffin v. Breckenridge. 1977,45 Goo. Wash. L. Rev. 239: ~ Every person who wider the
color of any statute, ordinance, regulation, custom, or usage, of lmy state .... Subjects or causes to be
subjected, any citizen of the United States or any other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to
the party injured in an action at law, suit in equity or other proper proceedings for redress," [Emphasis
Added].
5 See, explanation of supporting Case Law, (A-23 1); Gracedale SPOrts & Entet:tginment Inc. v. nclce! Inlet,
LLC; Saldana l': Riddle: Ponce v. Sheahan: Farrell v. Pike; and, S. C.L precedent; Neitzlce v. Williams,
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assertion should be dismissed without Appellees presenting any argument to the contrary

expecting this Court to blindly go beyond the "four comers" of the Petition.

To come to a fair and just conclusion it is imperative the Court review each of the

allegations that demonstrate that each averment alleged in the Petition points to a

provisions in the "Act". And that each averment identifies a provision that rescinds

legally protected interests. by the unconstitutional mandates written into the "Act" "H.R.
3590", deserves plenary consideration, with attendant discovery rights, in the Courts of

the United States.

As this Court reviews the issues below, we also remind the Court that Defendants

forfeited on four separate occasions and now, again, failed to address the issues or

disprove a single averment set forth in the Petition. "We the People" pray you adhere to

your Oath and uphold our Constitution.

Please take. Judicial Notice: Petitioners repeatedly present just how concrete each
allegation presented by crtmg U.S. Constitution and/or statute violated.
Appellees/Defendants thus far been unable to refute a single one. Appellants remind the
Court of AppelleelDefendants words. "Defeml4nta will demolfstrtde in subsequent
briefmg that each of the frfteen counts of phzintqfs' complaint is nreritless.n (See
Document 8, District Court file dated October 19,2010). To date, they have yet to set
forth a cogent argument demonstrating that Petitioners are incorrect on a single averment.

Count 1: Petitioner presented the District Court with incontrovertible evidence that the

"Act" "H.R. 359{)" was implemented by intentional fraud by the leadership of the House

and Senate in violation of Article 1. Section 7, Paragraph I (Origination clause) (see A-
221-222). Most importantly see, Note 13 (A-222) citing the Hon, Judge Roger Vinson

that reviewed the origination of the "Act" at Defendants request, thereafter concluding

that the "Act" originated in the Senate. Only the House of Representative has the

authority to institute Revenue Raising Bills. Also, see Original Petition (See A-66-67)

that shows how the act of fraud was implemented. Constitutional challenges

automatically grants jurisdiction and standing since Petitioners are injured by the

unconstitutional taxing provisions implement by the Senate without authority!
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Count 2: There seems to be a split decisions concerning the validity of justification for a

basis of 'H.R.3590'" in the "commerce clause", We argued in kind that inactivity can not

qualify for regulation under the «Commerce Clause" see, (A-69-7l). In addition. unlike

those other actions Petitioners further included Supreme Court precedent that clearly

renders this argument res a4judicata (see A-223-224) • see U.S. v. Butler. 297 US 1
(1936). H.R.3590 is unconstitutional because it creates "specific welfare" which no other

action set forth to our knowledge before the District or Circuit Court (see A-224). Again a

Constitutional Challenge that automatically grants standing and jurisdiction that

adjudication. The 11tb Circuit has ruled the Individual Mandate was unconstitutional as

well.

Count 3; Appellees on page 3 of their Brief concerning the violations alleged in Count 3,

by twisting and misstating what was contained in Petitioners averment by saying as an

argument "referring to the Act. ••and that it creates a "private Presidential Army",

Petitioners pointed to specific provisions in the "Act" which violated Article I, Section 8,

Paragraphs 12. 14, 15. and 16. A main violation in the provision allowed for funding for

4-years in violation of the Constitution. It is unnecessary to reiterate each violation which

is set forth in the Appendix (see A-72-74). It is also important for the Court to review the

violation of the "Posse Comitatus" Act set forth in the "Act" (see Paragraph 37 at A-72-

73). Again. a Constitutional violation grants automatic "standing and jurisdiction". See

the per curiam decision handed down by the Supreme Court "Bond v United States" 09-

1127, see, Justice Kenny's and especially Justice Ginsberg decision.

Count 4: Appellees blathers a litany of incomplete statements, misstating allegations

without addressing the Constitutional violation in the provision of the ••Act" or the

violation of the Amendment 14. The Act'" violates the Article 1, Section 9, Paragraph 4

related the "Capitation Tax" set forth in its provision. Nor could Appellees dispute the

findings and analysis of the Honorable Judge Vinson that the tax. does not tax a business

but an individual (see A-227-228). Again, a constitutional challenge that grants stating

and jurisdiction went unanswered by Appellees.
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Count 5: Is a clear violation of Article 1. Section 9. Paragraphs 3, 5, and 6 also

encompasses Count 12. See, Petition (paragraph 25, A-54) and (A-228-229). What this

must take into consideration Appellees/ Defendants tailed to address this Count in their

reply to our Petition. Rule 8(b) and 8(d) mandated forfeiture and an Order rendering the

"Act" "H.R.3590" "null and void". See Appendix (A-231) and authorities Graced{lle

Sports & Entertainment Inc. v. Ticket Inlet. LLC; Saldana v. Riddle; Ponce v.. Sheahan:

Farrell v. l';/re;nd, S. Ct. precedent, Neitzke v. Williams,

Count 6: The Constitutional question the Court must answer; Can a person who is not a

"natural born Citizen" legitimately and Constitutionally act as President. Clearly. if one

is not eligible to act as President then anything said person does is invalid. Appellees only

argument before this Court is to repeat what Petitioners proved without contradiction;

"they (Petitioners) allege that President Obama is not a natural born u.s. citizen and

thus could not validly sign the bill into law." Appellees quote about this Count is finally

correct! Appellees and the District Court fail to understand the concept of natural

sovereignty and rule of law. or the meaning of "natural born citizen", To allow Mr.

Obama to hold office is to create a '<privileged class" exempt from "natural" as well as

"positive" Iaw, Article 2, Section 1. Paragraph 5 of the United States Constitution is

unambiguous. Appellees were given the opportunity to dispute said Constitutional

challenge during adjudication; they chose to forfeit instead. The District Court was

obligated under Rule 8(d) to issue an Order granting Petitioners relief as is this Courts

fiduciary duty. See Appendix (A-229-230) and more importantly Exhibit 5 (A-249-257)

that was ignored by the District Court, In short, this Petition is "Stare decisis et non

quieta novere":

Count 7: Interesting, this Count was never answered by Appellees. therefore, by law,

Petitioners were again entitled to a ruling in their favor. Nonetheless, Petitioners

demonstrate that the "Act" "H.R3590" imposes excessive fines in violation of

Amendment 8~notwithstanding a violation of Article 1. Section 9, Paragraph 3 (See A-

230-231) and Amendment 16. Once again Petitioners set forth a Constitutional challenge

that grants standing and jurisdiction!
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Count 8: Appellees claim; "They [petitioners] allege that, under the Act "all medical
records will beforwarded to a government bureaucracy," that the Act "allows thefederal

government to have direct, real-time access to all individual bank accounts". Again,

Appellees demonstrate they could read but fail to include the fact that Petitioners cited

the sections of the ,.Act". and page numbers, also quoting the wording in the provision

that proved the "Act" violated Amendment 4, and the HIPAA statute. Also Appellees

proved that Section 1128J of the "Act" provided for true warrantless searches and

seizures (See A-232 233). Again. are these not Constitutional violations? Is this not a

Constitutional challenge that must be addressed since it usurps the Bill of Rights?

Count 9: Appellees make no mention of Count 9 that demonstrates the "Act' ··H.R.3590"

renders the judiciary irrelevant violating Amendment 5, doing away with "due process"
rendering any and all citizens without judicial redress. Or that "H.R.3590" relegates

citizens to servitude violating Amendment 13. No one need elaborate since the facts are

presented in the Appendix (see A-233-236). Or that the "Act" "H.R.359O" employs the

wrongful use of threatening and fear of economic harm in violation of numerous Third

Circuit (see note A-234) and Supreme Court precedents. So can this Court or any Court in

the United States say this is not a violation of the Constitution? Or that that a Federal

Court lacks subject-matter jurisdiction? Petitioners think not!

Count 10: Appellants demonstrated that "H.R.3590" violates Amendment 14 and

Supreme Court precedent concerning a "taking" and goes so far as to deny anyone "due

process" as a result of provisions in the "Act" It also grants special privileges to selective

religions organizations, corporations, individuals and Unions. This was explained

thoroughly to the District Court that refused to address Constitutional violations (see A-

236-239). Again Appellees failed to dispute the allegation, and therefore forfeited.

Petitioners ask this Court: «Does not the above also violate Article 4, Section 2,

Paragraph 1 of the U.S. Constitution?"

Count II: Violation of Amendment L To list here the extensive evidence before the

District Court is unnecessary, other than to refer to the Appendix to demonstrate that the

District Court failed and refused to consider the Constitutional violations cited in

14 Case No. 11-2303
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provisions of the "Act" ~·H.R.3590" (see A-239-242) that went unanswered by Appellees,

violating FRCP 8(d) and therefore forfeited. As regards standing and jurisdiction,

Petitioners ask. can there be any dispute whether this Constitutional challenge requires

adjudication? If not, our Constitution and laws are nothing but useless rags to be

discarded as meaningless!

Coynts 12. 13. and 14: Appellees forfeited each of these Counts and each violation is

spelled out in our Appendix (see A-239 -247) that was presented before the District

Court. before a Judge that not only abrogated her fiduciary duty by failing to review

whether "Act" «H.R.3590·· adhered to our laws and statutes. but also acted in connivance

with Appellees/Defendants counsel to bury the petition. The question Petitioners present

to this Circuit Court: "Can justice be served and our Constitution preserved if our federal

Courts are unable or unwilling to review Constitutional challenges?" The FRCP 8(d)

clearly states: If you fail deny the allegations with specificity you forfeit! It's as simple as

that.

CQoot 15: The final Constitutional challenge has been argued ad nauseam and has been

found to be unconstitutional by other Circuit Courts. In short, the federal government

cannot abrogate Amendment 10. nor can they force States to require insurance or set up

insurance exchanges. As regards "standing" and "subject-matter jurisdiction" Petitioners

as individuals and spoke-persons for the People. refer to "Bond v. the United States". It is

"We the People" that will incur the costs, it is "'Wethe People" that suffer injury, and it is

«~ the People" that have every right to argue each of the fifteen (15) Counts before this

Circuit Court. To say we don't have standing is to say the United States is no longer a

Republic governed by laws and bas become a government that subjects its people to the

rule of men, who control our judicial system" like Hugo Chavez. Adolf Hitler, and Josef

Stalin. Should we name all the despots that render the people subjects of the State? This

Federal Court. part of our third branch of government is charged with protecting the

Republic, do it!

15 Case No. 11-2303
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CONCLUSION

It is without argument the District Court tailed to recognize that each violation set forth in

the "Act" "H.R.3590" violated the U.S. Constitution. Had Petitioners been afforded a

"full andfair" proceeding this appeal would have been unnecessary. The growing trend to

summarily dismiss cases through the misinterpretation and/or misapplication of case law.

for the sole purpose of implementing legislation by judicial fiat. is deeply troubling. It
means public policy issues that would normally be guaranteed a full airing for the public

good is irrelevant.

Constitutional issues and civil rights violations cannot be bartered for or waived away

through a magic wave of a Court wand. This Circuit Court cannot abandon its primary

purpose of administering justice equally and fairly. It is indisputable that Petitioners'

claim should never have been dismissed so casually.

The pendency of this proceeding is under the jurisdiction of this federal court. It is

incumbent for the good of the entire country that each justice considers the Oath they

swore to adhere to upholding the Constitution and the laws of this great land.

Each Judge on this Court must ask: Shall I allow any administration that is/was controlled

by a single party to shred the Constitution? Can I honestly face myself, family, and my

fellow Americans knowing that I allowed the greatest nation and hope to the world to be

destroyed? Make no mistake about it: this «Act" "H.R.3590" puts the United States on a

slippery slope down the road to total government control of the American people.

«The People" respectfully remind each judge: our legislature remained silent, failing to

halt the usurpations of the Constitution, This is not the first time this has happened in our

history.

During Roosevelt's administration. Supreme Court Justice George Sutherland (1922-38)
made a similar observation. Hlttinger's, "First Things", says of Justice Sutherland:

"Was one of the 'Four Horsemen' who resisted the economic and social
legislation of Roosevelt and the Seventy-Third Congress. The National Industrial
Recovery Act was ruled unconstitutional in 1935, and the Agricultural Adjustment

16 Case No. 11-2303
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Act in 1936. Federal judges by 1936 had issued some 1,600 iniunctions to restrain
federal officials from cgrrying out various congressional acts."

"We the People" ask: Win the Court follow in the footsteps of the Honorable jurist who

upheld his Oath of office fulfilling his fiduciary to protect the Republic and its people?

May God grant you the wisdom to rule according to the law, putting aside any political

ideology for the sake ofthe Nation?

WHEREFORE, "We the People" 600 hundred-plus individuals and organizations pray
this Court;

i, Set aside the District Court Order dated 21 April. 2011;

ii. Declare "~H.R.3590" "Patient Protection and Affordable Care Act" "null and

void" as Unconstitutional on all I5-counts in violation of Article I, Sections 7,

8, and 9, Article 2, Section 1, Article 4, Section 2, Article 6. and to include

Amendments 4, 5, 8, 10, 13, 14, and 16, "Title VII", "Anti-trusst laws",

"HIPAA" and "Posse Comitatus" Act of the United States.

iii, Declare «H.R3590'" violates the State rights of the citizens of New Jersey as

sovereign and protectors of freedom, public health, and welfare, as aforesaid;

iv, Enjoin Defendants and/or any agency or employee acting on behalf of the

United States from enforcing the Act against the state of New Jersey, their

citizens and residents. and any of their agencies or officials or employees. and

take such action as are necessary and proper to remedy their violations

deriving from any such actual or attempted enforcement; rendering "H.R.3590

"null and void" and,

v, Award Petitioners their reasonable fees fOT time expended and costs, and grant

such other relief as the Court may deem just and proper.

God Bless America,

Respectfully submitted.

~-m-a,-------L~ August 13.2011

Prose Prose
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Proof of Service

We. Donald R..Laster Jr and Nicholas E. Purpura, for Case 11-2303. did serve the following

REPLY OPPOSITION TO BRIEF ON APPEAL

on AppelleeJRespondent/Defendants

KATHLEEN SEBELIUS and the
UNITED STATES DEPARTMENT OF HEALTH AND HUMAN SERVICES
Secretary of the United States Department of Health and Human Services

TIMOTHY F. GEITHNER and the
UNITED STATES DEPARTMENT OF THE TREASURY
Secretary of the United States Department of the Treasury;

HILDA L. SOLIS and the
UNITED STATES DEPARTMENT OF LABOR
Secretary of the United States Department of Labor

through their Department of Justice (DOl) Attorneys
Mark B. Stern, Alisa B. Klein. and Dana Kaersvang
Appellate Staff Attorneys
Civil Division, Room 7235
Department of Justice
950 Pennsylvannia,. Ave., NW
Washington. D.C. 20530

and delivered to the United States Court of Appeals for the Third Circuit by United States Postal
Service (USPS) Certified and/or Express mail. I declare under penalty of perjury under the State
of New Jersey thai the foregoing is true to the best of my knowledge.

131August12011

Donald R Laster Jr
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RECEiVED

IG'~
Nicholas E. Purpura I Donald R. Laster JL

1802 Rue De La Port Dr.
Wall, New' Jersey 07719

(732) 449-0&56
U.S.C.A.- 3rd

Marcia M. Waldron
U.S. Court of Appeals Third Circuit
214 United States Courthouse
601 Market Street
Philadelphia, Pa. 19] 06- I 790

July 5, 2011

Re; PURPURA et al v Sebelius Case No. 11-2303

TO BE MADE PART OF 1FIE OFFICIAL RECORD

Dear Marcia M. Waldron:

We have reviewed Title 28 use. the Federal Rules ofAppellate Procedure (December l.
2010) and the Third Circuit's United States Court ofAppealsfor the Third Circuit Local
Appellate Rules (March 8,2010) and can find no law or Rule that indicate a list of Judges
who have recused themselves from any case and the reason they have stated for said
recusal is confidential,

As such due to the seriousness 01' the Constitutional violations and violations of existing
statutes that have been identified by the Petition and various actions of the Courts we are
formally requesting. under the provisions of the Freedom of Information Act (FOJA). the
list of Judges who have recused themselves from hearing and adjudicating PURPURA et
al v ScbeIius. Case No. 11-?303

Respectfully.
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CLERK

OFFICE OF THE CLERK

UNITED STAIES COUR1' OF APPEALS
21400 UNITED STATES COURTHOUSE

601 MARKET STREET
PHILADELPHIA, PA 19106-1790
Website: lY"S}~\:t,'.ca3.usc01JIJllQ~~

TELEPHONE

215-597-2995

MARCIA M. WALDRON

lune2l,2011

Nicholas Purpura
1802 Rue De La port Drive
Wall, NJ 07719

Donald R- Laster, Jr.
25 HeidI Avenue
West Long Branch, NJ 07764

Re: Nicholas Purpura, et al v. Kathleen Sebeli us, et al
Appeal Docket No. 11-2303
District Court No. 3-10-cv-04814

Dear Mr. Purpura, Mr. Laster:

This letter will acknowledge receipt on June 20, 2011 of your letter dated June 15,20 I L

Please be advised that recusal information regarding judges is confidential. In the event that you
believe that certain judges on this Court should be recused with respect to your appeal, you may
file a motion to recuse a particular judge or Judges.

Very Truly Yours,

Patricia S. Dodszuweit
Chief Deputy Clerk
267-299-4903

Desiree,
Case Manager
267-299-4252
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IN THE UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

NICHOLAS E. PURPURA and
DONALD R. LASTER, JR,

)
)
)
)
)
)
)

KATHLEEN SEBELIUS, individually and )
as Secretary of the United States )
Department of Health and Human Services, )
~~, )

)

-------------------------------)

Plaintiffs-Appellants,

v. No. 11-2303

Defendants-Appellees.

GOVERNMENT'S COMBINED OPPOSITION TO PRO SE PLAINTIFFS~
MOTION FOR A TEMPORARY RESTRAINING ORDER AND MOTION
TO VACATE TIDS COURT'S ORDER GRANTING AN EXTENSION

Plaintiffs-appellants, who are proceeding pro se, have filed two motions. The

first, styled as plaintiffs' "Affidavit in Support of Order to Show Cause for a

Restraining Order Due to Extrodinary [sic] Circumstances that Require Emergency

Relief," seeks a temporary restraining order and other emergency relief pending

appeal. The second. styled as plaintiffs' «Motion to Vacate or Modify the Clerks

Order Granting Extension of Time," seeks to vacate this Court's order of June 23,

2011, which granted the government a 30-day extension of time in which to file the

appellees' brief. For the following reasons, both motions should be denied.
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1. Plaintiffs challenge provisions ofthe Patient Protection and Affordable Care

Act, alleging that the Act violates the Constitution and various statutes. Plaintiffs

allege, for example, that the Act unlawfully creates a "private Presidential Army,"

Compl. at 12, and that the Act violates equal protection by taxing tanning salons

because this amounts to a tax on «<White' Americans," Compl. at 31.

The district court dismissed the complaint for lack of standing. R. 31. The

court explained that, although plaintiffs challenged a series of the Act's provisions,

they failed to show injury resulting from any of the challenged provisions. The court

held that many of their claims were, "at best, generalized grievances for which

Plaintiffs have no standing." Id. at 15. The court further held that "neither the

Complaint nor the supporting documents nor the voluminous briefs sufficiently allege

- or for that matter, allege at all - that Plaintiffs will be subject to the Act's

Individual mandate provision." Id. at 17; cf. Purpura v, Bushkin, Gaimes, Gains,

Jonas & Stream. 317 Fed. Appx. 263, 266 (3d Cir 2009) (discussing plaintiff

Purpura's "abusive and vexatious litigation in this Circuit").

2. Plaintiffs appealed and filed their opening brief on June 10,2011. They now

ask this Court for emergency relief that would enjoin application of the statute.

However, their pro se motion fails to show any injury, much less the imminent and

2
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irreparable harm that would be a prerequisite for emergency relief even if the claims

had any merit.

3. Plaintiffs have separately moved to vacate this Court's order of June 23,

2011, which granted the government>smotion for a 30-day extension oftime in which

to file the appellees' brief. Although plaintiffs assert that there was no good cause

for the extension, the basis for the extension was set out in the government's

extension motion, which was properly granted by this Court.

Respectfully submitted,

MARKB. STERN
(202) 514-5089

ALISA B. KLEIN
(202) 514-1597

/sl Dana Kaersvang
DANA KAERSVANG
Attorneys, Appellate Staff
Civil Division, Room 7235
Department of Justice
950 Pennsylvania Ave., NW
Washington, D.C. 20530

JULy 2011
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CERTIFICATE OF SERVICE

Ihereby certify that on this 1st day of July, 2011, I caused the foregoing

motion to be filed with the U.S. Court of Appeals for the Third Circuit through the

CM-ECF system and served upon plaintiffs by first-class mail at the following

addresses:

Nicholas E. Purpura
1802 Rue De La Port
Wall, NJ 07719

Donald R. Laster. Jr.
25 HeidI Ave.
West Long Branch, NJ 07764

Isl Dana Kaersvang
DANA KAERSVANG
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No. 11-2303

IN TIlE UNITED STATES COURT OF APPEALS
FOR THE THlRD CIRCUIT

NICHOLAS E. PURPURA,
DONALD R. LASTER, JR.,

Plaintiffs-Appellants,

v.
KATHLEEN SEBELIUS, Individually and as Secretary of the United States Department of

Health and Human Services; UNITED STATES DEPARTMENT OF HEALTH AND HUMAN
SERVICES; TIMOTHY F. GEITHNER, Individually and as Secretary of the United States

Department ofthe Treasury; UNITED STATES DEPARTMENT OF TREASURY; IllLDA A.
SOLIS, Individually and as Secretary of the United States Department of Labor;

UNITED STATES DEPARTMENT OF LABOR,
Defendants-Appellees.

On Appeal from the United States District Court
for the District of New Jersey. Case No. 3: 1O-cv-048 14

BRIEF }'OR APPELLEES

TONY WEST
Assistant Attorney General

PAUL J. FISHMAN
United States Attorney

BErn S.BRJNKMANN
Deputy Assistant Attorney General

MARK B. STERN
ALISA B. KLEIN
DANA KAERSVANG
(202) 307-1294
Attorneys, Appellate Staff
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U.S. Department of Justice
950 Pennsylvania Ave. NW
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STATEMENT OF JURISDICTION

Plaintiffs invoked the district court's jurisdiction under 28 U.S.c. § 1331. The

district court dismissed the case for lack of standing on April 21, 201L Plaintiffs

filed a notice of appeal on May 12, 2011. This Court has appellate jurisdiction under

28 U.S.C. § 1291.

STATEMENT OF THE ISSUE

Whether the district court correctly dismissed this pro se action for lack of

standing because plaintiffs failed to allege injury-in-fact resulting from the Patient

Protection and Affordable Care Act ("Affordable Care Act").

STATEMENT OF RELATED CASES

This case has not previously been before this Court. On August 3,2011, this

Court issued its decision in New Jersey Physicians, Inc. v. Obama, No.1 0-4600, _

F.3d ,2011 WL 3366340 (3d Cir, Aug. 3, 2011). Like this case, New Jersey

Physicians addressed plaintiffs' standing to challenge provisions of the Affordable

Care Act. This Court affirmed the order of dismissal for lack of standing in a

published decision that is directly controlling here.

Another challenge to Affordable Care Act provisions is pending before a

district court in this Circuit in Goudy-Bachman v. U.S Department of Health &

Human Services, No. 1:10-cv-763 (M.D. Pa.).
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The Sixth Circuit recently rejected a challenge to the Act's minimum coverage

provision in Thomas More Law Centerv. Obama, No. 10-2388, _ F .3d_, 2011 WL

2556039 (6th Cir. June 29, 2011), cert. petition pending, No. 11-117 (S. Ct.). The

following Affordable Care Act cases are pending before other courts of appeals:

Baldwin v. Sebelius, No. 3: 10-cv-l033, 2010 WL 3418436(S.D. CaI. Aug. 27,
2010), appeal pending, No. 10-56374 (9th CiL), cert. before judgment denied,
131 S. Ct. 573 (2010).

Liberty University, Inc. v. Geithner, 753 F. Supp. 2d 611 (W.D. Va. 2010),
appeal pending, No. 10-2347 (4th Cir.).

Commonwealth of Virginia ex rel. Cuccinelliv. Sebelius, 728 F. Supp. 2d768
(E.D.Va. 2010),appealspendil1.g. Nos. 11-1057 & 11-1058 (4thCir.),petitiol1.
for cert. before judgment denied, 131 S. Ct. 2152 (2011).

Florida ex rei. Bondi v. US. Department of Health & Human Services, No.
3:10-cv-91, ._F. Supp. 2d __ ,2011 WL 285683 (N.D. Fla. Jan. 31,2011),
appeals pending, Nos. 11-11021 & 11-11067 (11th Cir.).

Kinderv. Geithner, No. l:lO-cv-OOlOl, 2011 WL 1576721 (E.D. Mo. Apr. 26,
2011), appeal pending, No. 11-1973 (8th err.).

Mead v. Holder, 766 F. Supp. 2d 16 (D.D.C. Feb. 22,2011), appeal pending
sub nom. Seven-Sky v. Holder, No. 11-5047 (D.C. Cir.),

STATEMENT OF THE CASE

Pro se plaintiffs Nicholas E. Purpura and Donald R. Laster, Jr., seek to

challenge the constitutionality of the Affordable Care Act. They allege that the

passage and enforcement of the Act violate the Constitution in numerous ways,

2

A-662



Case: 11-2303 Document 003110621454 Page: 9 Date Filed: 08/10/2011

including allegations that the Act was not validly enacted because the President is not

a naturally born citizen, Plaintiffs' Appendix ("PI. App.") 78-80 (Complaint

("CompL") 18-20), and that it creates a "private Presidential Army," PI. App. 72

(Compl, 12). Plaintiffs also allege that the Act is invalid because it conflicts with

other federal statutes.

The district court dismissed the suit for lack of standing, concluding that

plaintiffs failed to allege injury-in-fact, PI. App. 26 (Op. 20). The court explained

that "[gjlaringly absent from the Complaint ... are any factual allegations concerning

how Plaintiffs Purpura and Laster will be affected by the Act or any of its

provisions." Pl. App. 11 (Op.5). The court held that many of plaintiffs , claims were,

"at best, generalized grievances for which Plaintiffs have no standing." Pl. App. 21

(Op, 15). The court further held that "neither the Complaint nor the supporting

documents nor the voluminous briefs sufficiently allege - or for that matter, allege

at all- that Plaintiffs will be subject to the Act's Individual mandate provision." PI.

App.23 (Op, 17). The court examined the allegations found to be sufficient to create

standing in other cases challenging that provision and concluded that no other court

had found standing in a case where there were no allegations showing that plaintiffs

"are or will be subject to the Act's provisions." Ibid.

3

A-663



Case: 11-2303 Document: 003110621454 Page: 10 Date Filed: 08/10/2011

On August 1,2011, this Court issued an order that denied various motions filed

by plaintiffs including their motion for an injunction pending appeal, their motion to

vacate the government's extension of briefing time, their motion for entry of default,

and their motion asking that the Court disclose the names of judges who have recused

themselves. Plaintiffs then filed two motions to "recall and vacate" the order and to

request 'Judicial intervention by an en bane court," which were denied by the full

court on August 8, 201 L In prior litigation, this Court noted that plaintiff Purpura

has been repeatedly sanctioned for "frivolous and abusive litigation!' Purpura v,

Bushkin, Gaimes, Gains, Jonas & Stream, 317 Fed. Appx. 263, 266 (3d Cir. 2009).

STATEMENT OF FACTS

A. Statutory Background

The Affordable Care Act is a comprehensive reform of our national health care

system. The Act seeks to ameliorate the crisis in the interstate market for health care

services that accounts for more than 17% of the nation's gross domestic product.

Millions of people without health insurance consume many billions of dollars

worth of health care services each year. They fail to pay the full cost ofthose services

and shift the uncompensated costs of their care - totaling $43 billion in 2008 - to

health care providers regularly engaged in interstate commerce. Providers pass on

much of this cost to insurance companies, which also operate interstate. The result

4

A-664



Case: 11-2303 Document:003110621454 Page: 11 Date Filed: 08/10/2011

is higher premiums that. in turn, make insurance unaffordable to even more people.

At the same time, insurers use restrictive underwriting practices to deny coverage or

charge higher premiums to millions because they have pre-existing medical

conditions.

The Affordable Care Act addresses these national problems through measures

designed to make affordable health care coverage widely available, protect consumers

from restrictive underwriting practices, and reduce the uncompensated care that is

obtained by the uninsured and paid for by other participants in the health care market.

First, the Act builds upon the existing nationwide system of employer-based

health insurance, the principal private mechanism for health care financing. Congress

established tax incentives for small businesses to purchase health insurance for their

employees. 26 U.S.CA. § 45R. It also prescribed tax penalties for large employers

if the employer does not offer full-time employees adequate coverage and at least one

full-time employee receives a tax credit to assist with the purchase of coverage in a

health insurance exchange established under the Act. ld. § 4980H.

Second, the Act provides for the creation of health insurance exchanges to

allow individuals, families, and small businesses to use their collective buying power

to obtain prices competitive with those of large-employer group plans. 42 U .S.C.A.

§ 18031.

5
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Third, for individuals and families with household income between 133% and

400% of the federal poverty line who purchase health insurance through an exchange,

Congress offered federal tax credits to defray the cost of premiums. 26 U.S.C.A.

§ 36B(a), (b).' Congress also authorized federal payments to help cover

out-of-pocket expenses such as co-payments or deductibles for eligible individuals

who purchase coverage through an exchange. 42 U.S.C.A. § 18071. In addition,

Congress expanded eligibility for Medicaid to cover individuals with income up to

133% of the federal poverty line. Id. § 1396a(a)(lO)(A)(i)(VlII).

Fourth, the Act regulates insurers to prohibit industry practices that have

prevented people from obtaining and maintaining health insurance. The Act bars

insurers from refusing coverage because of pre-existing medical conditions, canceling

insurance absent fraud or intentional misrepresentation of material fact, charging

higher premiums based on aperson' s medical history, and placing lifetime dollar caps

on benefits. Id. §§ 300gg. 300gg-1(a), 300gg-3(a), 300gg-4(a), 300gg-11, 300gg-12.

Fifth, the minimum coverage provision at issue here will require, beginning in

2014, that non-exempted individuals maintain a minimum level of health insurance

or pay a tax penalty. 26 U.S.C.A. § 5000A. The requirement may be satisfied

1 Except in Alaska and Hawaii, the federal poverty line in 2011 is $10,890 for
one person and $22,350 for a family of four. HIlS Poverty Guidelines, 76 Fed. Reg.
3637-02 (Jan. 20,2011).
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through enrollment in an eligible employer-sponsored plan; an individual market

plan, including one offered through a health insurance exchange; a grandfathered

plan; government-sponsored programs such as Medicare, Medicaid, or TRICARE;

or similar coverage as recognized by the Secretary of Health and Human Services

("HHS") in coordination with the Treasury Secretary. ld. § 5000A(f)(1). Congress

exempted certain groups, id. § 5000A(d), and made the tax penalty inapplicable to

individuals whose household income is too low to require them to file a federal

income tax return, whose premium payments would exceed 8%of household income,

or who establish (under standards set by the HHS Secretary) that they have suffered

a hardship with respect to the capacity to obtain coverage. Id. § 5000A(e).

In enacting the minimum coverage provision, Congress made detailed findings

that establish the foundation for the exercise of its commerce power. Congress found

that the minimum coverage provision "regulates activity that is commercial and

economic in nature" - how people pay for services in the interstate health care

market. 42 U.S.C.A. § 18091(a)(2)(A). Congress found that; as a class, people who

"forego health insurance coverage and attempt to self-insure" fail to pay for the

medical services that they consume, and shift substantial costs to providers and

insured consumers, raising average family premiums by more than $1,000 a year. Id.

§ 18091(a)(2)(A), (F). In addition, Congress found that the minimum coverage
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requirement is "essential" to the Act's guaranteed issue and community rating reforms

that will prevent insurers from relying on medical condition or history to deny

coverage or set premiums. Id, § 1809l(a)(2)(I). Congress found that, without the

minimum coverage requirement, many people would exploit these new consumer

protections by waiting to purchase health insurance until they needed care, which

would undermine the effective functioning of insurance markets. Ibid.

The Congressional Budget Office has projected that the Act's various

provisions, taken in combination, will reduce the number of non-elderly people

without insurance by about 33 million by 2019. Letter from Douglas W. Elmendorf

to John Boehner, Speaker, U.S. House of Representatives, Table 3 (Feb. 18,2011).

B. Prior Proceedings

1. Plaintiffs Nicholas E. Purpura and Donald R. Laster, Jr. brought this suitpro

se, claiming to represent "We the People:' PI. App. 7 (Op. 1 n.l) (plaintiffs'

emphasis). Becausepro se plaintiffs cannot represent other parties, the district court

treated the suit as "brought solely on behalf ofthe two individual Plaintiffs." PI. App.

7 (Op. 1 n.1).

Plaintiffs' complaint alleges a litany of statutory and constitutional violations

arising from the passage and enforcement of the Affordable Care Act. For example,

they allege that President Obama is not a naturally born U.S. citizen and thus could

8
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not validly sign the bill into law, PI. App. 78-80 (CompI. 18-20), and that the Act

creates a "private Presidential Army," PI. App. 72 (Compl. 12). They allege that,

under the Act, "all medical records will be forwarded to a government bureaucracy,"

and that the Act "allows the federal government to have direct, real-time access to all

individual bank accounts," PI. App, 82 (Compl. 22). They allege that the Act's tax

on tanning salons violates equal protection because it '" exempts citizens of color' that

have no need or desire to purchase said services." PI. App. 91 (CompI. 31)

(plaintiffs' emphasis). They also allege that the Act violates equal protection by

treating large corporations differently from small businesses and by "discriminatjjng]

against chain restaurants" in favor of small restaurants. PI. App. 92 (Compl, 32).

Plaintiffs allege that the Act is unconstitutional because it «exempts the federal

government from the anti-trust laws." PI. App. 89 (CompL 29). And they allege that

the Act is unconstitutional because legislators who voted for the bill had not read or

understood it. PI. App. 94 (Compl, 34).

Among the many claims in the complaint are seven counts challenging the

minimum coverage provision. Plaintiffs allege, inter alia, that the minimum coverage

provision exceeds Congress's power under the Commerce Clause, PI. App. 69-71

(CompI. 9-11), and is a form of "involuntary servitude," PI. App. 84 (Compl. 24).

9

A-669



Case: 11-2303 Document: 003110621454 Page: 16 Date Filed: 08/10/2011

2. The district court granted the government's motion to dismiss. concluding

that plaintiffs failed to establish an injury in fact with respect to any of the claims in

their complaint. PI. App. 21,25 (Op. 15, 19).

As an initial matter, the court "note [d] that the Complaint contains a litany of

conclusory allegations concerning the Act's allegedly illegal, unconstitutional and

fraudulent nature." PI. App. 10 (Op. 4). However, the court observed that

"[g]laringly absent from the Complaint ... are any factual allegations concerning how

Plaintiffs Purpura and Laster will be affected by the Act or any of its provisions." PI.

App. 11(Op. 5). The district court concluded that, as to those counts ofthe complaint

that did not involve the minimum coverage provision, "Plaintiffs' claims amount to

nothing more than <generally available grievance[s] about govemment- claiming

only harm to [Plaintiffs'] and every citizen's interest in proper application of the

Constitution and laws, and seeking relief that no more directly and tangibly benefits

him than it does the public at large:" PI. App. 22 (Op. 16) (quoting Lujan v.

Defenders of Wildlife, 504 U.S. 555,573-74 (1992) (alternations in original).

Turning to the challenges to the minimum coverage provision, the district court

contrasted the allegations in this case to those in other such challenges where courts

have found standing. The court noted that the complaint does not indicate whether

plaintiffs have health insurance. PI. App. 23 (Op. 17). It observed that, unlike
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plaintiffs in other cases, plaintiffs here did not allege that they must forgo spending

in order to obtain insurance in 2014. And the court explained that "neither the

Complaint nor the supporting documents nor the voluminous briefs sufficiently allege

- or for that matter, allege at all - that Plaintiffs will be subject to the Act's

Individual mandate provision." PI. App. 23 (Op. 17). "Plaintiffs have not alleged any

facts whatsoever regarding their financial situations, let alone set forth any facts

demonstrating their inability to make purchases as a result of the Act." PI. App. 25

(Op. 19).

The court noted that the only facts about plaintiffs were presented in a footnote

in their opposition to dismissal. The court accepted those facts as true for purposes

of deciding the motion, PI. App. 11 (Op. 5), and held that they would not establish

standing, Pl. App. 24 (Op. 18 n.Ll ). Taking those facts into account, the court

determined that "Plaintiff Purpura would not be subject to the Act's Individual

Mandate since, based on his age alone, Mr. Purpura appears to qualify for Medicare."

PI. App. 24 (Op. 18 n.ll).

The court reasoned that, instead of pleading facts to demonstrate an injury,

plaintiffs "assert their belief that a 'violation of the Constitutional is an immediate

personal injury of every citizen of this [sic] United States.?" PI. App. 25 (Op. 19)

(alternation in original). The court concluded that "such a generalized type of injury
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flies in the face of well-established Supreme Court precedent." PI. App. 25 (Op. 19).

Accordingly, the district court dismissed this case for lack of standing, without

reaching the merits. PI. App. 26 (Op. 20).

Plaintiffs noticed this appeal, which challenges the standing ruling and also

urges that "default" summary judgment should have been entered in their favor.

SUMMARY OF ARGUMENT

To establish standing, plaintiffs must show that they have «suffered an 'injury

in fact; which is an invasion of a legally protected interest that is (a) concrete and

particularized and (b) actual or imminent, not conjectural or hypothetical." Mariana

v. Fisher, 338 F.3d 189,204 (3d Crr. 2003) (quoting Lujan, 504 U.S. at 560). The

district court correctly held that plaintiffs failed to show any legally cognizable injury

resulting from the Act. PI. App. 22, 25 (Op. 16, 19). Plaintiffs have not alleged that

they lack health insurance or that they will be required by the Act's minimum

coverage provision to obtain it, let alone any facts demonstrating that they need to

take action now in preparation for the provision's effective date in 2014. See New

Jersey Physicians, Inc. v. Obama, No. 10-4600, __ F.3d _,2011 WL 3366340 (3d

Cir, Aug. 3, 2011). Nor have plaintiffs alleged any concrete injury resulting from any

of their other challenges to the Act. Plaintiffs raise "only a generally available

grievance about government." Lujan, 504 U.S. at 573-74.
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STANDARD OF REVIEW

This Court reviews de novo an order dismissing a complaint for lack of

standing. Common Cause of Pa. v.Pennsylvania, 558 F.3d 249,257 (3d Cir, 2009),

ARGUMENT

The District Court Correctly Held That Plaintiffs Lack Standing To
Challenge The Affordable Care Act.

To establish standing, plaintiffs must show that they "have suffered an 'injury

in fact,' which is an invasion of a legally protected interest that is (a) concrete and

particularized and (b) actual or imminent, not conjectural or hypothetical." Mariana

v. Fisher, 338 F.3d 189, 204 (3d Cir. 2003) (quoting Lujan, 504 U.S. at 560).

Standing requirements ensure that a plaintiff has a "personal stake» in the outcome

of the litigation. Warth v. Seldin, 422 U.S. 490, 498-99 (1975). Article IIIcourts are

not the proper forum for citizens to "vindicate the public's nonconcrete interest in the

proper administration of the laws." Massachusetts v. EPA, 549 U.S. 497, 517 (2007)

(citing Lujan, 504 U.S. at 581 (Kennedy, J., concurring in part and concurring in

judgment).

This Court held in New Jersey Physicians, Inc. v. Obama, No. 10-4600,_

F.3d_, 2011 WL 3366340 (3d Cir.Aug, 3,2011), that an individual lacked standing

to challenge the minimum coverage provision because he failed to allege facts
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showing present or imminent future injury. In that case, there were "no facts alleged

to indicate that [the plaintiff] is in any way presently impacted by the Act or the

mandate." Id. at 2011 WL 3366340, *4. This Court thus contrasted Thomas More

Law Center, v, Obama, _F.3d_, 2011 WL 2556039 (6th Cir. June 29, 2011), and

other cases "in which the plaintiffs alleged or demonstrated that they were

experiencing some current financial harm or pressure arising out of the individual

mandate's looming enforcement in 2014." New Jersey Physicians, 2011 WL

3366340, *4. In addition, this Court explained that an individual plaintiff in New

Jersey Physicians had failed to allege facts establishing a '''realistic danger' that he

would be harmed by the individual mandate" when it takes effect, noting his failure

to address potential exemptions. Ibid. 2

As in New Jersey Physictans, plaintiffs here do not allege that they lack

insurance and do not represent that they must take any action, now or in the future,

as a result of the Act. The district court explained that "neither the Complaint nor the

supporting documents nor the voluminous briefs sufficiently allege - or for that

matter, allege at all=-> that Plaintiffs will be subject to the Act's Individual mandate

2 District courts have dismissed other challenges to the minimum coverage
provision where individuals failed to establish standing. See, e.g.,Liberty University,
Inc. v. Geithner, 753 F. Supp. 2d 611,621-22 & nn. 6-7 (W.D. Va. 2010), appeal
pending, No. 10-2347 (4th Cir.); Baldwin v. Sebelius, No. 3:10-cv-1033, 2010 WL
3418436 (S.D. Cal. Aug. 27, 2010), appeal pending, No. 10-56374 (9th Cir.).
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provision." PI. App. 23 (Op. 17). On the contrary, plaintiff Purpura is 68 years old

and likely qualifies for Medicare Part A, which, by statute, satisfies the minimum

coverage requirement. PI. App. 24 (Op. 18 n.ll); 26 U.S.C.A. § 5000A(t)(1)(A)(i);

see also Mead v. Holder, 766 F. Supp, 2d 16 (D.D.C. Feb. 22, 2011) (finding that a

plaintiff would not have an injury if eligible for Medicare by 2014).:3 Thus, plaintiffs

have "alleged no predicate facts to demonstrate that [their] situation[s] will even

change when the individual mandate takes effect on January 1, 2014." New Jersey

Physicians, 2011 WL 3366340, *4.

Plaintiffs assert only the type of generalized interest that courts have held to be

inadequate to support standing. Plaintiffs argue that "Any violation of the

Constitution grants automatic 'standing,m PI. Br. 13, and that they have standing

because "[w]henever the Constitution is usurped, it becomes an immediate present

danger of direct injury and harm to our person, families, as well as to our

Constitutional Republic." PI. Br. 14 (emphasis omitted). But that is merely a

generalized grievance, not a judicially cognizable injury. 'The Supreme Court has

3 Plaintiff Laster's age is not in the record, so it is unclear whether he is also
Medicare eligible. Plaintiffs may also qualify for other government health benefits;
notably, they asserted in their second Motion for a Temporary Restraining Order that
they served in the military. See Plaintiffs' Affidavit in Support of Order to Show
Cause for a Restraining Order Due to Extrodinary [sic] Circumstances that Require
Emergency Relief. at 9-10 (June 28,2011).
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consistently rejected claims of citizen standing predicated upon the right, possessed

by every citizen, to require that the government be administered in accordance with

the Constitution." Americans United for Separation of Church & State v. Reagan,

786 F.2d 194,200 (3d Cir, 1986) (citing Supreme Court cases). Plaintiffs openly

declare that their only grievances are "shared by . . . every citizen, resident and

visitor[] of the United States." PI. Br. 38.

Although plaintiffs allege no cognizable injury, they seek to distinguish other

Affordable Care Act cases by declaring that this suit is "the most comprehensive

challenge" to the Act and the district court was required to address the validity of

their constitutional challenges as a "threshold matter." PI. Br. 15-16 (plaintiffs'

emphasis). Plaintiffs misunderstand standing doctrine. It is standing, not the merits

of plaintiffs' claims, that "is a threshold jurisdictional requirement." Interfaith

Community Organization v. Honeywell Intern., Inc., 399 F.3d 248, 254 (3d. Cir.

2005) (internal quotation marks omitted).

Because plaintiffs lack standing, there is no reason for the Court to address

plaintiffs' contention that they were entitled to "default summary judgment" on the

ground that the government's motion to dismiss was untimely. PI. Br. 6. Moreover,

even if the government's motion had been untimely, plaintiffs would not have been

entitled to default summary judgment. In fact, the government's motion was timely
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filed. Plaintiffs never properly served their complaint on the United States. See PI.

App. 41 (Dec. 7, 2010 letter from the district court noting that "Plaintiffs have failed

to properly effectuate service upon the United States"). In December 20 10, the

U.S. Attorney's Office received a mailing from plaintiffs containing their "Request

for Declaratory Judgment." That mailing did not include a summons as required by

Fed. R. Civ. P.4(i)(I)(A)(i). The government nevertheless indicated that it would file

a motion to dismiss. See Docket No. 20-1. The government received an automatic

extension to January 4,2011, pursuant to Local Rule 7. 1(d)(5), and an additional

extension to January 17 by order of the district court. PI. App. 35 (order). The

government filed its motion to dismiss on January 17, 2011, consistent with that

order. See Docket No. 26 (motion to dismiss).
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CONCLUSION

The judgment of the district court should be affirmed.

Respectfully submitted.
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